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Predslov

V dnoch 18.-19. aprila 2023 organizovalo Ministerstvo spravodlivosti SR medzinarodnu
konferenciu s nazvom ,,Budovanie a posilnenie alternativneho riesenia sudnych sporov
prostrednictvom medidcie a efektivneho vyuzivania ndstrojov restorativnej justicie v Slovenskej
republike“ ako sucast' narodného projektu, ktory ma za ciel zvysSenie povedomia o ADR
(Alternative/Amicable Dispute Resolution) v civilnej a trestnej oblasti. Projekt je sucastou
operacného programu Efektivna verejna sprava a je podporeny z Europskeho socialneho
fondu.

Zaverecna konferencia sa konala za ucasti domdcich i zahranicnych expertov, pésobiacich v
oblasti civilnej a trestnej medidcie, ako i zdstupcov z radov odbornikov, ktori sa aktivne zapoyjili
do pilotného projektu. V oblasti trestného prava bolo cielom konferencie priblizit' vysledky
projektu, jednotlivé limity ale aj perspektivy rozvoja alternativneho riesenia sporov cestou
medidcie a vyuzivanim programov restorativnej justicie v zahranici odbornej verejnosti, najmd
vySetrovatelom, prokurdtorom a V neposlednom rade aj sudcom, ktori mozu byt vo vicsej miere
iniciatormi tychto programov. Prostrednictvom konferencie sme v urcitej miere porovnavali
oblast restorativnej justicie a medidcie v trestnych veciach najmd so skusenostami z aplikacnej
praxe, vedeckymi poznatkami, ktoré boli konfrontované z pohladu obsahu, rozsahu a principov
restorativnej justicie, kde aj v ramci niektorych prispevkov existovali mensie odlisnosti.
Z pilotného overovania a aplikacie restorativneho programu mediacie v trestnych veciach boli
Vecne a argumentacne pomenované a prezentované rozdielnosti, co mozno povazZovat za
restorativny proces a restorativny vysledok av ktorych pripadoch to nie je vhodné. V oblasti
civilnej agendy boli vysledky projektu, ktory bol zamerany na vyuZitie medidcie
prostrednictvom  registrovanych mediatorov v oblasti civilnych sudnych konani,
odprezentované odbornej verejnosti, zastupcom sudov a organov verejnej moci, ktoré
participuju na rieSeni sporov v civilnej agende, kde mediacia je ucinnym sposobom prevencie
eskalacie sporov a tiez ucinnym nastrojom riesSenia sporov ako alternativy k sudnemu konaniu.

Zbornik prispevkov z tejto konferencie prindsa mnozZstvo poznatkov, ktoré na konferencii
odozneli a verime, Ze tento zbornik prispeje nielen k ziskaniu informdcii o priebehu projektu,
ale dopomoze aj k lepsiemu porozumeniu témam medidcie a restorativnej justicie v Slovenskej

republike.

Viadimir Cehlar, Beata Swanova



PREDSTAVENIE VYSLEDKOV PROJEKTU ADR — CIVILNA CAST

JUDr. Beata Swanova
Ministerstvo spravodlivosti Slovenskej republiky

Abstrakt

Prispevok predstavuje priebeh hlavnych aktivit projektu ,,.Budovanie a posilnenie
alternativneho rieSenia sudnych sporov prostrednictvom mediacie a efektivneho vyuZzivania
nastrojov restorativnej justicie v Slovenskej republike” so zameranim na oblast’ civilnej
mediacie. Zaroven su v prispevku uvedené aj niektoré predbezné vysledky projektu.
Komplexné vysledky budu zverejnené v pripravovanej Zaverecnej Studii, ktord bude
finalizovana v mesiaci jun 2023.

KPucové slova:
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Abstract

The paper presents the course of the main activities of the project "Building and
strengthening alternative dispute resolution through mediation and effective use of restorative
justice tools in the Slovak Republic” with a focus on civil mediation. At the same time, the
paper also presents some preliminary results of the project. Complete results will be published
in the forthcoming Final Study, which will be finalized in June 2023.

Key words
Mediation, Justice, Alternative dispute resolution

UvoOD

Nazov narodného projektu Ministerstva spravodlivosti Slovenskej republiky (d’alej len
»ministerstvo®) ,,Budovanie a posilnenie alternativneho rieSenia sudnych sporov
prostrednictvom mediacie a efektivneho vyuZivania nastrojov restorativnej justicie
v Slovenskej republike (d’alej len ,,projekt™) sam o sebe evokuje, ze projekt, ktorého vysledky
su v tomto prispevku predstavené, sa tykal Sirokého okruhu problematiky a zahfiial dve
osobitné oblasti — ako posilnit’ vyuzitie mediacie v celkovom koncepte myslienok restorativnej
justicie v ramci trestného prava a ako podporit’ vyuzitie mediacie v §irokej oblasti civilnych
sporov vratane porucenskej agendy. Spolo¢nym ciel'om bolo zvysit' povedomie o mediécii zo
strany sudcov, prokuratorov, sidnych tiradnikov a SirSej verejnosti.

Ciel'om projektu v civilnej oblasti nebolo preukazat’, ze mediécia je iba vhodnym doplnkom
stdneho konania ani naopak, Ze by mala so sidnym konanim superit’, cielom bolo podporit
spolupracu sudov a mediatorov, zabezpecit’ vo vhodnych pripadoch moznost’ pre ucastnikov
sadnych konani® uzavriet dohodu o predmete sporu aj s vyuzitim kvalifikovaného odbornika
a sekundarne tym znizit’ v budtiicnosti ndpad novych stdnych sporov.

! Pod pojmom tcastnik stidneho konania sa rozumie sporova strana (pojem sporové strany je primarne pouzivany
pre civilné sporové konanie). Pojem ucastnik konania sa v texte pouziva aj z dévodu, aby sa odlisil pojem zmysel
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Verejnost’ ma 0 sidnom konani pomerne konkrétnu predstavu a od stidu ucastnici sadnych
konani o¢akavaju, ze sud spravodlivo rozhodne. V prevaznej Casti pripadov stidne konanie nie
je o spravodlivosti (najma pokial’ sa za spravodlivé rieSenie povazuje to, ako si rieSenie
predstavuje sporova strana), ale 0 zakone. Niekedy 0 zakone, ktory dnes plati a zajtra nebude
alebo o vyklade konkrétnej pravnej normy, ktory sa moze zmenit'. Priemer Gispe$nosti mediacie
v projekte ADR-medi4cia, teda v tych pripadoch, v ktorych uz prebehlo pojednavanie a kde
konfliktny stav trva v priemere 1,5-2 roky?, ak za ispech povazujeme uzatvorenie uplnej alebo
aspoil ¢iastocnej dohody, bola by priemernd hodnota Gspesnosti priblizne 50%. Kazdy druhy
pripad, ktory stid odporucil na mediéciu, skoncil asponi ¢iastocnou dohodou. Dohodou, ktora
vycCerpala cely predmet sporu by v tychto veciach skongila priblizne 1/3 veci. V pripade Gcasti
na mediacii ako dobrovol'nej vol'by bez priameho prepojenia so sidnym konanim je pritom 60-
80% pravdepodobnost’ dosiahnutia dohody.?

PRIEBEH PROJEKTU
2.1. Pripravna faza

Podl'a opisu projektu bolo mozné vyuzit’ na pilotny projekt 16 mediatorov, kazdy kraj mal
povodne byt pokryty dvoma mediatormi.

Na vSetky okresné aj krajské sudy v maji 2020 bol zaslana vyzva na zapojenie sa do projektu.

Po zosumarizovani vSetkych mien sme disponovali sme zoznamom priblizne 75 sudcov z 25
okresnych sudov a 4 krajskych stidov. Na zéklade prejaveného zdujmu sudcov na jednotlivych
sudoch sa nastavili podmienky pre verejnt sut’az.

Obrazok €. 1 Znazornenie sudov, ktoré prejavili zaujem 0 Ucast’ na projekte

[ obvody krajskych sidov
7| Obvody okresnych stdov

KN

Z pilotnych 25 studov, ktoré prejavili zaujem o zapojenie sa do projektu, sa vytvorilo sa 16
»obvodov¥, Co koreSpondovalo s po¢tom mediatorov, ktori mali byt’ vysitazeni v sulade so
schvalenym opisom projektu. Podla poctu sudcov, ktori na tom-ktorom stide prejavili zadujem
0 ucast’ na implementacnej faze projektu, sa predpokladany pocet hodin (3850 hodin, ktory bol

ucastnika zacatého stidneho konania na rozdiel od pojmu sporové strany, ktoré pouziva aj zakon o mediécii ako
synonymum osdb zucastnenych na mediécii (t.j. v zmysle zdkona o mediacii oznacenie sporova strana neznamena,
7e musi ist’ o spor rieSeny v sidnom konant).

2 Tieto skuto&nosti vyplyvaji z predbeznych zaveroch vyskumu, kde sa od respondentov zistovala aj dizka, pocas
ktorych spor alebo konflikt trva (bez ohl'adu na to, odkedy prebiehalo sudne konanie, t.j. odkedy vo veci bola
podana zaloba alebo navrh na zacatie konania).

3 Vid’ napr. Hol4, L. Urbanova, M. Mediace v praxi optikou empirického vyzkumu. Pravni monografie. Praha:
Wolters Kluwer 2020
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stanoveny podla rozpoctu projektu, ur¢eného na podaktivitu 3 a prepocitany na celkovy pocet
16 mediatorov), rozdelil medzi jednotlivé sudy.

Na jeden pripad bolo vy¢lenenych najviac 12 hodin, pricom 2 hodiny mohli byt’ vyuzité na
predmediacné — informativne stretnutie. Predpokladalo sa realizovanie priblizne 350 mediécii.

V stlade s potrebou informovania odbornej verejnosti — mediatorov - 0 planovanych
aktivitach v septembri 2021 bola vSetkym mediatorom na nimi zadané adresy v registri
ministerstva (cca 870 mediatorov) zasland dna 3.9.2023 informacia, ze sa bude realizovat’
online stretnutie s uvodnymi informaciami k projektu.

Online stretnutia sa konali 8.9.2021 a 14.9.2021. Na online stretnutiach boli mediatori
informovani o tom, ze sa mediatori budu obstaravat’ formou sutaze. Online prezentacia aj
s linkom na verejné obstaranie bola zavesena na webovej stranke projektu.

2.2. Materialy, vypracovavané v pripravnej faze implementacénej casti projektu

V pisomnej forme bolo vypracovanych viacero podpornych materialov:

V prvom rade bol vypracovany podrobny manudl pre mediatorov o tom, ako je potrebné
Vv projekte postupovat’ a v ¢om sa bude postup mediatorov, ktori sa do projektu zapoja, lisit’ od
bezného vykonu mediécie.

V spolupraci so sudcami bol nasledne vypracovany manual pre postup sudu tak v pisomnej,
ako aj grafickej forme. Uz v rdmci pripravy implementacie sa planovalo popri realizacii
medidcie mediatormi, vysutazenymi na zaklade verejnej sutaze, podporovat’ aj vyuzivanie
sluZzieb mediatorov, ktori poskytuji medidciu v rdmci zdkona o mediacii, za odmenu.
Vzhl'adom na primarne vyuZzivanie sluzieb vysutazenych medidtorov sa spolupraca
s mediatormi, ktori neboli vysttaZzeni, pocas ¢innosti vystitazenych mediatorov na pilotnych
sudoch nevyuzivala.

Sudcovia primarne odporucali mediaciu na pojedndvani resp. v ramci predbezného
prejednania sporu, na sudy boli rozdistribuované letdky, ktoré sudcovia alebo povereni
zamestnanci odovzdavali G¢astnikom.

Popri konzultacii metodik prebiehalo kontinuélne aj vzdelavanie sudcov. Online vzdeldvanie
sudcov s uvodnymi informaciami prebehlo v piatich terminoch v priebehu februara a marca
2022. Stretnutia boli organizované osobitne pre sudcov, ktori uz mali skusenost’ s mediaciou aj
pre novych sudcov. Sudcovia dostali informécie o spdsobe prace mediatorov, boli oboznameni
s materialmi a mali predstavu, v ¢om bude spocivat’ informativne stretnutie (sucast'ou online
Skolenia bola kratka ukazka simulovaného informativneho stretnutia S mediatorom, t.j.
stretnutia, ktoré predchadza samotnému zacatiu mediacie).

2.3. Verejna sut'az

Pre zabezpecenie vyberu 16 mediatorov z celkového poctu priblizne 870 mediatorov bola
urcend forma sutaze za ucelom preukazania ucelnosti vydavkov na sluzby mediacie vo vzt'ahu
k riadiacemu organu, nakolko vzhladom na skuto¢nost, Ze iSlo o projekt financovany
z Europskej tnie, bolo potrebné zabezpecit’ transparentny vyber mediatorov.

Co sa tyka samotnej sut'aze V stvislosti s vyberom mediatorov, konali sa 2 kol4 sttaze.
Skuto¢nost’, ze sa do niektorych obvodov sidom mediatori do sutaze v prvom kole nezapojili,
zodpovedala tomu, Ze pocet mediatorov, aktivne vykonavajicich ¢innost’, nie je na Slovensku
rovnomerny. Jednym z podstatnych faktorov bolo aj to, Zze bolo potrebné zabezpecit, aby
ucastnici konania nemuseli cestovat na vel'ké vzdialenost’, a preto ako podmienka pre zapojenie
sa do sutaze bolo stanovené, Ze mediatori musia mat’ v obvode stidu, pre ktory chct poskytovat



svoje sluzby sidlo kancelarie. Zaroven podmienkou zapojenia sa do sutaze bola realizacia
minimalne 5 pripadov mediacie.

S Gspesnymi uchadzacmi bola v priebehu mesiaca februar uzatvorena ramcova dohoda
s ucinnost'ou do 31.12.2022. Vzhl'adom na skuto¢nost’, ze vyc¢lenené prostriedky sa v pdvodne
planovanom ¢ase (do 31.12.2023) nevyderpali, ramcové zmluvy bolo mozné predizit
mediatorom, ktori mali zdujem pokradovat’ v poskytovani sluzieb, do 30.4.2023. O prediZenie
zmlav poziadalo 14 mediatorov a tito medidtori maju uzatvorenu zmluvu s ministerstvom do
30.4.2023.

2.4. Postup mediatorov

Postup mediatora bol zverejneny na webovej stranke projektu pred zaCatim verejnej sut'aze.
Vysutazeni mediatori boli o postupe Vv ramci projektu informovani aj na online stretnutiach.
Priebezne otazky mediatorov rieSil menezérka pre koordinaciu mediacii. Materidl a schéma
postupu mediatora sa nachadza na webovej stranke projektu®.

2.5. Analyticka ¢ast’ projektu

V ramci projektu sa vyhodnocovali tidaje od sudov, mediatorov a samotnych ucastnikov
konania (verejnosti), pricom prva Cast’ prieskumu prebiehala po zaciatku projektu v stvislosti
s pripravou analyzy sucasného stavu mediécie®.

Za ucelom vyhodnocovania projektu bolo vypracovanych 5 druhov dotaznikov a dotaznik
s udajmi respondentov. Vsetci sudcovia, vyssi sudni uradnici, mediatori aj ti¢astnici mediacie
mali prideleny kod, aby sa pri spraciivani tdajov dodrzala anonymita.

Sudcovia aj mediatori vypliiali Gidaje o respondentoch, ktoré umoznili ziskat' data o veku
respondentov a dizke praxe. Tento online dotaznik sliZil na zistenie zakladnych tdajov
0 respondentoch.

Formulare pre sudcov sliZili na zistenie ocakavani od konkrétneho odporucenia mediacie a
nasledne poskytli tdaje o vyhodnoteni prinosu mediacie v konkrétnom pripade (po skonceni
medidcie) zo strany zakonného sudcu alebo sudkyne. Formular udajov o odpori¢anej mediacii
mal dve formy - Cast’ pred mediaciou a Cast’ po skon¢eni mediacie.

Dotaznik pre mediatorov mediatori vypinali po ukonéeni mediécie resp. v pripade, ak po
informativnom stretnuti medidcia neprebiehala, bol dotaznik vyplneny po informativnom
stretnuti.

Dotaznik pre tcastnikov konania (sporové strany) bol zasielany tcastnikom elektronicky,
povodne planovand pisomna forma sa nakoniec nevyuzivala. Dotaznik bol zasielany jedenkrat
pri zacati poskytovania sluzieb mediatora a jedenkrat po skonCeni mediacie. V pripade
dotaznikov pre G€astnikov sa skuto€nost’, ¢i mé byt’ i€astnikovi zo strany ministerstva zaslany
link alebo nie zaviselo od informécie mediatora, ktory posudil, ¢i v pripade danych tcastnikov
by formalne zistovanie ich nazoru na mediaciu nebolo kontraproduktivne. Tato skutocnost’

“Informacie k projektu ADR su zverejiované na webovej stranke https://www.justice.gov.sk/agenda-
ministerstva/nase-projekty/europske-strukturalne-a-investicne-fondy/budovanie-a-posilnenie-alternativneho-
riesenia-sudnych-sporov-prostrednictvom-mediacie-a-efektivneho-vyuzivania-nastrojov-restorativnej-justicie-v-
slovenskej-republike/

5 Analyza mapujuca vyuzivanie ADR na Slovensku (&ast medidcie v civilnej oblasti) je zverejnena na
webovom sidle Ministerstva spravodlivosti SR na stranke venovanej projektu ADR, priamy odkaz:
https://www.justice.gov.sk/dokumenty/2022/08/Analyza-ADR_civilna-cast.pdf



https://www.justice.gov.sk/agenda-ministerstva/nase-projekty/europske-strukturalne-a-investicne-fondy/budovanie-a-posilnenie-alternativneho-riesenia-sudnych-sporov-prostrednictvom-mediacie-a-efektivneho-vyuzivania-nastrojov-restorativnej-justicie-v-slovenskej-republike/
https://www.justice.gov.sk/agenda-ministerstva/nase-projekty/europske-strukturalne-a-investicne-fondy/budovanie-a-posilnenie-alternativneho-riesenia-sudnych-sporov-prostrednictvom-mediacie-a-efektivneho-vyuzivania-nastrojov-restorativnej-justicie-v-slovenskej-republike/
https://www.justice.gov.sk/agenda-ministerstva/nase-projekty/europske-strukturalne-a-investicne-fondy/budovanie-a-posilnenie-alternativneho-riesenia-sudnych-sporov-prostrednictvom-mediacie-a-efektivneho-vyuzivania-nastrojov-restorativnej-justicie-v-slovenskej-republike/
https://www.justice.gov.sk/agenda-ministerstva/nase-projekty/europske-strukturalne-a-investicne-fondy/budovanie-a-posilnenie-alternativneho-riesenia-sudnych-sporov-prostrednictvom-mediacie-a-efektivneho-vyuzivania-nastrojov-restorativnej-justicie-v-slovenskej-republike/
https://www.justice.gov.sk/dokumenty/2022/08/Analyza-ADR_civilna-cast.pdf

odraza fakt, Ze mediacia je doverny proces, pricom do mediécie vstupuju ucastnici mediacie
Castokrat s velkou vzajomnou neddverou az animozitou a preto je potrebné eliminovat
podnety, ktoré nevedu k dovernej atmosfére vo vztahu k osobe mediatora.

2.6. Postup pri zadavani objednavky media¢nych sluzieb

Ako bolo uvedené vyssie, komunikaciu s medidtormi a sudmi vratane obehu pisomnych
podkladov pre evidovanie objednania mediacnych sluzieb mala na starosti menezérka pre
koordinaciu medidcii. Menezérka pre koordindciu mediacii zaevidovala objednavku pre ucel
naslednej fakturdcie a preposlala objednavku mediatorovi. Tento spdsob bol v priprave
projektu navrhnuty najmé z dévodu, zZe sud bol povinny informovat ucastnikov o tom, Ze ich
osobné udaje bude zasielat’ tretim osobam, ¢o bolo pravne oSetrené informéaciou na webovom
sidle ministerstva. (Pozn. Prave skutocnost, ze bez vyslovného suhlasu nemoze sud informovat
tretie subjekty (s vynimkou zakonom ustanovenych pripadov) o kontaktnych uidajoch sporovych
stran, je zatial’ prekazkou toho, aby mediatori kontaktovali ucastnikov na zdklade informdacie
zo sudu. TaZisko zodpovednosti za riesenie sporu medidaciou tak lezi na sporovych strandch.)
Utastnici sadneho konania sa u mediatora za¢astnili nasledne na tzv. informativnom stretnuti,
ktoré¢ malo za ciel informovat ucCastnikov o mediacii v sulade s ustanovenim §4 zékona
0 mediacii, ucastnici sa mohli slobodne rozhodnut’, ¢i mediaciu zaénu alebo nie. Ak sa Gi¢astnici
nedohodli o zacati mediacie, mediator vystavil potvrdenie o G¢asti na informativnom stretnuti
s mediatorom s poznamkou, ze mediacia nezacala. Ak sa ucastnici dohodli na mediacii, bola
spisana dohoda o zaéati mediacie. Po ukonéeni mediacie mediator vyhotovoval potvrdenie
0 skon¢eni mediacie, ktoré zasielal na ministerstvo a na sad k danému ¢islu konania. Samotna
dohoda 0 mediacii sa na ministerstvo nezasielala, i¢astnici ale mali moznost’ v pripade zaujmu
uviest’ do zdznamu z mediécie aj skutocnosti, ktoré by boli pre sud relevantné (napriklad na
¢om sa v ramci mediacie dohodli, ak nepriSlo k dohode o celom predmete sporu — tzv. ¢iastkové
dohody alebo iné skuto¢nosti). Vzhl'adom na zasadu mlcanlivosti mediatori sidu nedévali
spravu, ktord by prekracovala dohodnuty spdsob informovania sudu o priebehu mediacie.
O udajoch, ktoré mediator na std zasielal, boli G¢astnici mediacie informovani a bolo to aj
stcastou dohody o zacati mediacie (t.j. sid obdrzal informaciu 0 tom, ¢i a kedy mediacia
zaCala, ¢i UcCastnici pokracovali v mediacii a dohodu uzatvorili alebo bola mediacia ukonc¢ena
inym sposobom, napriklad vyhlasenim zo strany medidtora, oznamenim o skoneni zo strany
ucastnika a podobne).

2.7. Prezen¢né vzdelavanie sudcov

S tstupom protipandemickych opatreni sa v priebehu mesiaca april az jun uskutocnili 3
prezencné dvojdiové Skolenia. Sudcovia sa podrobnejSie oboznamili s medidciou, na Skolenia
boli prizyvani aj vysut'azeni mediatori.

PREDBEZNE ZAVERY

Zavery projektu s datami k 30.1.2023 budu zverejnené v zavere¢nej $tadii a Vyhodnoteni
implementacnej fazy projektu. Pre ucel konferencie st do grafického znazornenia spracované
data k 31.12.2022, tieto data st z hl'adiska vysledkov projektu iba orienta¢né. Od 1.3.2022 do
1.4.2023 bolo doruc¢enych 192 objednéavok.



3.1. Miera zapojenia jednotlivych sidov

Zapojenie do projektu z hladiska miery vyuzitia mediatorov bolo vel'mi réznorodé
z hl'adiska miery poctu odporuc¢enych mediacii, pre ktoré boli zaslané poziadavky na realizaciu
mediécie.

Graf ¢. 1 Pocet objednavok z jednotlivych okresnych sudov

Pocet objedndvok z jednotlivych okresnych sudov
(marec - december 2022)
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3.2. Preco niektoré sudy mediiciu neodporucali?

Co sa ukazalo ako prekazka plynulého chodu projektu, bola paradoxne pravdepodobne
dokladna priprava a prezentacia formalnych naleZitosti pri zacati projektu. Nakolko pre
vyuzitie mediacie, financovanej projektom, bolo potrebné jednak informovat’ sporové strany
0 mediécii, 0 spracovani ich osobnych tdajov a tiez bolo obligatérne zo strany sudu zaslat’ na
ministerstvo objednavku (ziadanku) mediaénych sluzieb s informaciami, ktoré sluzili pre
evidenciu jednotlivych pripadov, cely postup sa zdal byt’ pravdepodobne komplikovany. Sudca,
koordinator v poruc¢enskej agende alebo povereny zamestnanec mal v pripade, ak ucastnici
konania mali zaujem o vyuZitie sluZieb mediatora, zaslat’ na ministerstvo, konkrétne na webovu
adresu menezérky pre koordinaciu mediacii objednavku — v podstate ziadanku vo forme mailu,
ktora sltizila na zaevidovanie jednotlivych objednavok a bola podkladom k naslednej fakturacii.
Na niektorych stdoch doslo v zaciatkoch k chybnému pochopeniu ucelu objednavky
mediacnych sluzieb, niektoré sudy napriek skutocnosti, Zze objednavku stacilo poslat’ v beznom
wordovom dokumente mailom, zasielali spociatku tieto objednavky doporucenou postou.

Ako prekazka SirSieho vyuzitia najmi v prvych mesiacoch implementacie sa ukazalo aj to,
ze sudcovia boli Vv pripade vystavenia objednavky povinni vyplnit' dotaznik, ¢o mohlo
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predstavovat’ ur€itl subjektivnu prekdzku. Nakol'ko vSak cielom projektu bolo preskimat’ ¢o
najpodrobnejSie ocakavanie verejnosti, sudov a medidtorov, boli dotazniky nevyhnutnou
sucast’ou projektu.

Ako priklad postupného narastu po¢tu zadavanych objednavok je uvedeny priebeh projektu
na okresnom sude SpiSskd Nova Ves, kde sa postupne do projektu zapajali viaceri sudcovia
a kde mal projekt aj priamu podporu zo strany predsedu okresného sudu.

Graf ¢. 2 Pocet objednavok mediacnych sluzieb Okresny sud Spisskd Nova Ves

Pocet objednavok mediacnych sluzieb
Okresny sud SN
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Z tychto zisteni jednoznacne vyplynula potreba po implementacii poznatkov z tohto
pilotného projektu ¢o najmenej formalizovat’ pripadni spolupracu s medidtormi zo strany
sudov resp. nastavit’ jednotnt Standardni administraciu, ktord nebude vyzadovat’ vel’ku zat'az.

Ako dalfou prekazkou v napliani cielov implementicie sa ukazala nedostatoéna
informovanost’ vo vztahu ku koordinatorom — vys$§im stidnym tradnikom. Projekt ADR sa
venoval vSetkym oblastiam civilného prava, vratane rodinnopravnej agendy. Mediacia
Vv rodinnopravnej agende tvorila priblizne 2/3 vSetkych mediacii. Vzhl'adom na to, Ze v procese
pripravy projektu v r. 2019 az 2020 uz na niektorych sudoch posobili koordinatori, projekt ADR
pocital pri priprave konceptu stym, Ze na tych sudoch, kde posobia koordinatori, budu
koordinatori  vyuzivat vysutazenych mediadtorov, ak je to vhodné v ramci
multidisciplindrnej spoluprace v sulade s metodikou multidisciplinarneho pristupu a na
stidoch, ktoré koordinitorov nemaji, budu odporticat mediiciu v rodinnopravnej agende
priamo sudcovia. Nakolko vSak implementand faza projektu zacala s oneskorenim, zacali
vysutazeni mediatori v ramci projektu vykonavat’ svoju ¢innost’ prave v Case, kedy boli na
vSetkych siidoch na Slovensku postupne prijimani koordindtori ako sucast aktivit in¢ho
projektu MS SR, konkrétne narodného projektu ,,Implementécia opatreni na podporu reformy
Struktiry a optimalizécie procesov v rodinnopravnej agende®. Na sidoch projektu, zapojenych
do projektu ADR sa nezabezpecilo preskolenie novoprijatych koordinatorov, ked’ze miesta
koordinatorov sa obsadzovali postupne v Sirokom ¢asovom rozsahu. Sudcovia porucenskej
agendy mali usmernenie, ze pripady vhodné na rieSenie koordinatormi (Co koresponduje
S pripadmi, vhodnymi na riesenie sporu medidciou) maji odkazovat’ na koordinatorov a nie
priamo na mediaciu. Koordinatori neboli upovedomeni o tom, ako mézu plnohodnotne
vyuzivat' sluzby vysutazenych mediatorov, nakolko islo o dva rozdielne projekty. Napriek
tymto okolnostiam sa v tych pripadoch, kedy boli koordinatori aj sudcovia daného stdu
0 postupe upovedomeni riadne o fungovani oboch projektov a na ktorych koordinatori véas
odporucali vhodné pripady na mediaciu, spolupraca mediatorov a koordinatorov osvedcila.
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ZAVER

Napriek tomu, ze vradmci projektu sa nepodarilo naplnit ocakavany ciel' z hl'adiska
vycerpania maximalneho limitu moznych media¢nych sluzieb, predbezné vyhodnotenie na
stdoch, ktoré si aktivne odskusali odporucenie mediacie, bolo pozitivne. Miera ucasti na
informativnych stretnutiach bola pomerne vysoka, miera Gspesnosti mediacii bola 50% pri
aspoii ¢iasto¢nej dohode, priblizne 30% pri iplnom vycerpani predmetu sporu dohodou, ¢o pri
konaniach, o ktorych sa uz kona na sude, znamena usporu prostriedkov ako aj prinos
k zmierlivému ukonéeniu vyznamnej ¢asti sporov.

Je zrejmé, ze na realizaciu odporucenia vhodného mediatora alebo mediacného centra zo
strany sudu je potrebné vytvorenie jednoduchého vyhladdvaca medidtorov pre potreby
odporucenia alebo vyzvy sudu na mediaciu spolu suvedenim odborného zamerania
jednotlivych mediatorov.

Ministerstvo spravodlivosti SR ma zaujem pokracovat’ v realizacii planov, smerujucich
k posilneniu mediacie, nie iba v kontexte mediacie v prebiehajucich konaniach ale aj v podpore
mediacie ako jedného z moznych postupov rieSenia pravnych sporov, aj vd’aka kreovaniu
Vyboru pre medidciu v civilnom prave, ktory je sucastou Rady pre probaciu a medidciu. Vybor
ako poradny zbor moZe zriadit’ a koordinovat’ pracovné skupiny a komisie, ktoré¢ by mali
aktivnejSie medzirezortne prepajat’ ministerstvo, sudy, advokatov, vzdeldvacie institicie
a neziskovy sektor, pricom podstatné zastupenie budi mat’ aj aktivne mediatori.

DalSie kroky udrZatelnosti:

e Spristupnenie a aktualizovanie manudlu odporu¢enia mediacie pre sudy so
zohl'adnenim rozdielov v medidcii sporov podl'a Civilného mimosporového poriadku
(najmi porucenské spory)

o Spristupnenie a aktualizovanie doporuc¢eného postupu pre medidtorov, ktoré sa tyka
sporov, V ktorych prebieha sudne konanie

e Zameranie sa na podporu mediicie v civilnej agende vratane obchodnopravnych
a pracovnopravnych sporov a zvysit’ motivaciu vyuZzit mediaciu pred podanim Zaloby
finanénymi stimulmi alebo zavedenim povinnosti pokusit’ sa o vyrieSenie sporu
mediaciou pred podanim Zaloby v uréenych druhoch sporov v budicnosti

V legislativnej oblasti je pripravovana novela zdkona o medidcii, ktora bude po dopracovani
predloZzend na pripomienkovanie v ramci interného pripomienkového konania ako aj na
pripomienkovanie zo strany odbornej obce. Je zrejmé, Ze pre podporu mediacie bude nutné
Vv pripade konsenzu novelizovat’ aj Civilny sporovy poriadok a Civilny mimosporovy poriadok
najmd s ohladom potrebu informativneho stretnutia s medidtorom a spresneniu vztahu
mediécie a zmierovacej ¢innosti sudu. V oblasti porucenskej agendy je zrejmé, Ze aj vzhl'adom
na d’alSie projekty ministerstva a rozsiahle zmeny v pristupe k rodinnopravnej agende v tejto
oblasti bude potrebné prehodnotit’ povinnost’ t¢asti na mediacii a pripadne jednoznacne odlisit’
medidciu v konaniach podl'a CMP avo veciach rieSenych podl'a CSP. Z hl'adiska trvalej
udrzatelnosti bude potrebné hladat’ zdroje na financovanie mediacie, najma v konaniach,
oslobodenych od sudnych poplatkov, nakol’ko iba takto sa da podporit’ povodna myslienka —
posunime sa z myslienky mediacie ako alternativy a urobme z nej rovnocennti moznost’ rieSenia
Sporov.
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EVOLUTION AND CURRENT STATUS OF MEDIATION THE CANADIAN
EXPERIENCE

lvan J. Derer
Derer Law

Abstract

This paper offers a high level, experience based overview of the evolution of ADR in Canada
over the past quarter century. As exciting and promising as the rapid growth in acceptance and
use of various forms of private ADR has been, it has revealed many challenges, some
predictable and inevitable, in striving for best practices in ADR. Bona fide leaders in the ADR
field, mediators, lawyers and academics in various jurisdictions of the world, are urged to be
better informed in all aspects of ADR practice and thereby preserve and enhance the process,
success rates and levels of satisfaction. Mediations, properly understood and executed by all
stakeholders, are a much-needed, progressive and exciting component to access to quality
justice that societies worldwide deserve.

Key words
Mediation, Alternative Dispute Resolution, ADR

Abstrakt

Tento ¢lanok pontka prehlad zaloZeny na sktsenostiach o vyvoji ARS v Kanade za
posledné Stvrt’storocie. Akokol'vek vzruSujuci a slubny bol rychly rast akceptacie a vyuzivania
roznych foriem stkromného ARS, odhalil mnohé vyzvy, niektoré predvidatelné a nevyhnutné,
v snahe o osved¢ené postupy v oblasti ARS. Od veducich predstavitel'ov v oblasti ARS, ako
st mediatori, pravnici a akademicki pracovnici v roznych jurisdikciach sveta, sa pozaduje, aby
boli lepsie informovani o vSetkych aspektoch praxe ARS, a tym zachovali a zlepSili proces,
mieru uspesnosti a uroven spokojnosti. Medidcia, spravne pochopend a vykondvana vSetkymi
zainteresovanymi stranami, je vel'mi potrebnou, progresivnou a vzruSujucou zlozkou pristupu
ku kvalitnej spravodlivosti, ktora si spolo¢nosti na celom svete zasluZia.

KIucové slova

Mediécia, Alternativne rieSenie sporov, ARS

I INTRODUCTION

1. 1 was honoured to be invited to speak and otherwise participate in the Final Conference
(“Conference”) for the National Project of ADR (“ADR Project” or “Project”), April 18-19,
2023, staged in Bratislava. Both the ADR Project and conference were sponsored and overseen
throughout by the Ministry of Justice of the Slovak Republic. This paper constitutes my
contribution to the contemplated publication of materials serving as a supplement to
presentations delivered at the Conference and related discussions.
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2. As suggested by the organizers of the Conference, my prepared remarks at it were focused
on the state of ADR in Canada and what, in my respectful view, are the current major challenges
In maximizing best practices, results and levels of satisfaction with it by all stakeholders. To
properly address this wide scope of topics, much more than the allocated word count for these
post-Conference papers would be necessary. The objective therefore is to touch on the high
points and to wrap up with a recommended reading list spanning input from multiple relevant
disciplines of study and expertise emanating from various parts of the world.

3. The final report of the ADR Project has not yet been concluded. | am given to understand
that the general objective of the Project was to build, strengthen and promote ADR in both the
civil and criminal spheres of dispute and justice. More specifically, it was also the aim of the
Project to raise awareness of mediation amongst judges, prosecutors, Court officials and the
general public.

4. Insightfully, the Project was a fusion of theory/research and practical applications. Project
scope allowed for the selection and utilization of 16 mediators in 25 Court districts throughout
the Slovak Republic with a total group of 75 judges prepared to participate and oversee
mediation efforts for disputes before the Courts that appeared well suited for it. It would appear
that the Project both by way of feedback and results was generally positive.

I EVOLUTION OF ADR IN CANADA

5. Starting approximately 25 years ago, the civil Courts in most provinces of Canada started
to encourage ADR to enhance access to justice and to concurrently lighten the growing load of
cases before the Courts. Canada is a country consisting of 10 provinces and three territories
(Yukon, Nunavut, Northwest Territories all in the far north of the country) with a total
population approaching 40 million. There are modest differences to Court processes between
most provinces. Such differences are accentuated where the province of Quebec and the three
territories are concerned based on significantly different cultural and political history.

6. Early on in the evolution of demand and interest in ADR, some provinces offered up
small pools of judges to rotate through a program of mediation services. Such services were
called JDRs — judicial dispute resolution. Early on most judges had very little training in
mediation and too many seemed unsteady with the required task in the JDR rotation of their
duties. The typical approach exercised by judges in the JDR program was light on facilitation
and heavy on the rendering of opinions on the merits of the case before them and how it might
be determined were it to proceed to trial. Concurrently, private mediations commenced
supported by the Courts but in which the Courts played no role.

7. Quite quickly, private mediations caught up and eventually overtook traditional Court
processes (trial and steps leading up to it) and JDRs both in use and preference. There were
two basic reasons for this development which continue to this day:

i. The Court system was increasingly viewed as taking too long, was too cumbersome, too
expensive with too much uncertainty and risk associated with judgments rendered often
many months following a trial. And, in cases (for ex. family law) the adversarial system
was not viewed as well suited to the fair and appropriate processing of disputes
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particularly where children and their interests were concerned. Where many
business/corporate disputes are concerned, the legal framework of both legislation and
case precedent was not always viewed as particularly practical to workable solutions to
disputes.

ii. JDRs —although offered free of charge to parties whose disputes were in litigation, they
were not consistently viewed as effective. Conversely, greater flexibility with process
and mediator selection could be found in the private sector.

8. In most jurisdictions in Canada and the United States, private mediation is now the
dominant resolution platform to our Courts. | offer a snapshot of growth in private mediations
in my home province of Alberta which has a population of 4.5 million — approximately the
current population of the Slovak Republic. Over the past 25 years most mediators continue to
be lawyers by training and experience and most disputes are already in litigation when
mediations take place. Increasingly, for reasons that will be addressed shortly, an evaluative
component is sought of mediators which ideally requires litigation and preferably trial
experience to be of much value to the resolution process. That said, it is often lost on lawyers
serving as mediators that to be consistently effective in mediations, strong interpersonal and
listening skills are essential, skills that don’t always come easy to lawyers not to mention the
population at large.

9. Starting about 10 years ago, there were only two of us who had full time practices serving
as mediators. Five to seven others had a component to their practices devoted to
mediation. Fast forward to five years ago — by then there were five mediators in the province
for whom mediation retainers were a full time practice with another group of 10-15 lawyers for
whom mediation work was a component of their practices. Currently there are at eight to ten
practitioners in Alberta for whom mediation work is a full time practice with 50+ others with a
component of mediation practice to their overall practices. In 25 years of mediation practice, |
have concluded 4000+ mediations with the next five busiest active mediators in our province
bringing the total to at least 10,000 — a number that clearly exceeds the annual volume of JDRs
and civil trials. The dominance of private ADR is further illustrated by considering the growing
use of both med/arb and arbitration processes.

111 FOUNDATIONAL CONSIDERATIONS

i. Access to Justice

10. Before addressing success rates in mediation and current challenges to ADR in Canada,
| pause to address foundational considerations to ADR. All ADR and Court processes are, first
and foremost, rooted in the duty of judges and mediators and the processes that we drive to
preserve, deliver and enhance access to quality justice. This duty and its importance were well
articulated by our current Supreme Court of Canada Chief Justice in 2018, wherein he stated:
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ii. Mediation — High Level

11. Madame Bourcheix, a well respected lawyer practicing as a mediator in Quebec,
eloquently described the additional layer of benefit available to parties in mediation (at least in
theory if not consistently in practice), as follows:

“... mediation... is a higher form of justice. It can accomplish not just legal justice but the
moral justice that comes from empowerment, process, respect, listening and being

understood and participation to the outcome...” (Bourcheix, 2020).

iii. Mediators — Complex and Challenging Task

12. Contrary to the perception of many stakeholders in the field of mediation work, the work
of a mediator, discharged thoughtfully and effectively, is both complex and challenging. A
leading academic in the field in North America, one who has also practiced extensively as a
mediator (Bernard Mayer) has had this to say on the subject:

(13

. our whole tendency (as conflict resolution practitioners) to identify our work by
whether we take an evaluative, facilitative, narrative or transformative approach is at best
artificial and at worst rigid and even manipulative. Our work is as complex as the conflicts
that we intervene in, and there is no single simple approach that is always appropriate or
effective. Most conflicts require a multiplicity of different interventions, and most
experienced conflict resolvers use these. An evaluative mediator without good facilitative
skills is likely to be considered less effective at intervening in a complex conflict. Even
dedicated facilitative mediators use evaluative techniques at times. They might not tell
parties how strong their case is should they adjudicate it, but they may well evaluate the
pros and cons of different approaches to communication, framing of issues or constructing
a table ... What disputants need from conflict resolvers is more than process: they need
understanding, engagement, creativity, strength, wisdom, strategic thinking,
confrontation, patience, encouragement, humour, courage, and a host of other qualities
that are not only about process or substance. Each of us brings a difference set of personal
and professional characteristics and skills to the table that helps people work their way
through conflict as best they can ...” (Mayer, 2004, p. 145).

15



Iv. Trust and Listening

13. Trust in the mediator and the process she/he oversees is a critical aspect to any mediation
process. While there are many definitions of trust, simply put in the context of a mediation,
| propose this summary — confidence in the honesty, integrity, skill, and sincerity of the
mediator. All parties and their counsel participating in a mediation process must (ideally)
unconditionally and comfortably trust the mediator to be objective, engaged, fair, and effective
throughout.

14. It is generally viewed in business and legal circles that fostering trust is best achieved
by leading by example. Put another way, demonstrating competence and fine qualities of
character will generate lasting trust from others. More recently, some research shows that trust
IS most effectively earned by people convinced that you support them, understand their
perspective and related emotions over a certain issue or disconnect with others and you
remaining sincerely engaged in all conversations. This challenging objective is commonly
called an aspect to active listening (Mumby, 2023).

15. Gabriella Blum, the Rita E. Hauser Professor of Human Rights and Humanitarian Law
at Harvard Law School has had this to say about listening skills in the context of disputes:

“In a negotiation (or, frankly, in any kind of debate), people generally don’t listen, they
await their turn to speak and make arguments. They believe that the only way to convince
their counterpart is to make their own case and to dispute arguments raised by the other
party... But by failing to listen carefully and effectively, we lose important information, act
on Wrong assumptions, and unnecessarily damage the relationship...Active listening
involves repeating back to the other party what we have understood their claims to be,
inquiring further about the motivations or assumptions behind such claims, and
acknowledging their positions” (Blum, 2023).

16. This dynamic plays out in various forms and degrees at most mediations. Any effective
mediator must develop and maintain strong active listening skills and urge similar practices,
patience and understanding on the part of parties and their counsel at mediations.

IV CURRENT CHALLENGES TO MAXIMIZING VALUE AND SUCCESS OF
MEDIATIONS

i) Impact of Approach of Judges as Mediators

17. Success rates in mediations throughout Canada are in discernable decline over the past
five to ten years. Whereas in the early years of mediations in Alberta success rates were,
anecdotally, close to 100% they are now closer to 75%. | offer the following observations
concerning this trend. In the early days of mediation, there were very few mediators and those
that sought out the work were typically professionals with a sincere interest in the field, an
appreciation for the significance and potential for ADR and most sought out training. Now
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with mediation having become the dominant platform for dispute resolution, there is
considerable capacity for mediators and many litigation lawyers see an economic opportunity
for their practices without a concurrent understanding of fundamentals to the work. The ranks
of mediators also continue to expand with retired judges who are undoubtedly attracted by the
same opportunities.

18. Itisto be remembered that one of the main reasons JDRs in the past only realized limited
success and traction in the mediation realm was the propensity of judges to judge cases to the
exclusion of facilitation and appreciation for some foundational aspects to mediations (see para
11 Bourcheix quote).

19. A well respected mediator colleague, Jeff Kichaven, based in Los Angeles, California,
captures this problem very well in one of his promotional pieces on social media which | share
herein with his approval:

20. Itis with the utmost of respect, but in the spirit of candour, that | share some problematic
tendencies that are commonly associated with former/ex/retired judges who now increasingly
populate the ranks of private mediators. Many of these observations mirror my own
experiences from JDRs two or more decades ago as a litigator. Retired judges will often dictate
the nature of briefs they want in advance of a mediation, how the process will unfold (for ex.
no plenary session), opine that oral submissions of counsel in a plenary session or otherwise is
of limited value, provide evaluative input whether requested by the parties or not and
demonstrate limited patience with the process and the struggle parties predictably experience
in making decisions about compromise necessary to achieve resolution. Most of these
tendencies offend another basic foundational principle to mediation work — party autonomy —
mediations are the process of the parties and not to be imposed on them by a mediator.

21. To be clear, these tendencies are emulated by private mediators without a judicial
background. Regrettably, it is an approach that many aspiring and established mediators
embrace for a number of reasons. First, it makes the task of a mediator easier. | often remark
to parties that my job as mediator would be considerably easier if | just dictated process and
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outcome without regard for the process desired by the parties or the circumstances of a dispute.
This interventionist but often problematic approach to conducting a mediation also serves to
diminish the role and importance of counsel to advocate for their clients and provide good
advice on negotiation strategy and otherwise maximizing the benefits of mediation. Second,
by simply dictating process and outcome, there is no incentive or need for mediators to focus
on listening to the parties and assisting them to listen thoughtfully to each other.

ii) Negative Impact of Other Considerations on Success and Satisfaction with
Mediation

22. In paragraphs 17-21 | focused on success rates potentially impacted by the approach to
mediation of retired judges and those who emulate their common approach. Of comparable
significance however are a number of other factors, some rooted in the approach to and
mediation related work of counsel representing parties to a dispute. As noted in paragraph 18
herein, in the early days of mediation, the few mediators in practice tended to show commitment
to and an understanding of the key components to mediation work. Concurrently, the lawyers
who showed an early interest in mediations on behalf of their clients tended to be more
progressive in approach to creative alternatives to dispute resolution and more constructive in
their contribution at mediation. This dynamic, mediator, counsel and clients, lead to very
positive levels of early success and satisfaction with the process.

23. With the dramatic uptick in popularity and use of mediations, the pool of counsel grew
significantly but with that growth, serious inconsistencies in knowledge, effectiveness and
commitment to the process was revealed. Many counsel approach mediations with not only the
hope but the expectation that they can achieve a favourable outcome for their
client. Realistically, resolution at most mediations reflects comparable disappointment
between opposing parties where the necessary compromise to achieve resolution is
concerned. All the while civility in the profession in Canada and particularly in the United
States has been in decline. These considerations and realities, amongst others, has created more
tension, disconnects and less observable good faith in mediations over time. These patterns
complicate the work of a mediator and compel may to be more aggressive with less composure
in dealing with the parties all of which typically undermines the effectiveness of the mediator
as well discussed in the recent book, “Holding the Calm” (Abrams, 2022).

24. Also having an impact on overall success rates is the periodic requirement in Court
processes across jurisdictions in Canada for mandatory mediation before trial dates or next steps
in a Court proceeding can take place. In many instances parties do not wish to proceed to
mediation. Occasionally, a mediation in such circumstances can prove successful in achieving
resolution, but predictably, rates of success are much lower than on average.

iii) Deficient Awareness of Foundational Principles to Mediation

25. In Canada, awareness of foundational principles let alone best practices in the execution
of mediations — mediators, lawyers, and their clients, has not kept up with the growth in
popularity and use of such private resolution platforms. Thus, levels of frustration, confusion
with the process combined with associated decline in effectiveness is apparent and regrettable.
Mediators need better training — theory and practice — in how to properly conduct mediations,
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clients need to be better informed about the process and their lawyers need to better understand
how to best participate and advance their clients’ interests at a mediation.

26. A good example of deficient knowledge and understanding of foundational principles in
mediation work amongst mediators let alone lawyers with whom they work are common labels
associated with mediation styles and approaches — interest-based vs. rights-based, facilitative,
evaluative, transformational etc. Most mediators, aspiring and established, not to mention the
lawyers with whom they work, do not have a firm or accurate understanding of these terms nor,
even more significantly, do they understand that any good mediator has developed facility in
moving from one approach to another during most mediations on the path to resolution.

27. This deficient understanding of the fundamentals to the process and its successful
implementation is not restricted to mediators and counsel. As success and satisfaction rates
with mediations has declined so has attention to some alternative forms of private resolution
increased. The main stops along the private resolution continuum are direct negotiation
between the parties - mediation - med/arb - arbitration. A recent decision of our Courts
(Singh v. Modgill, 2022 ABKB 369) was an appeal of a decision | rendered in the context of a
med/arb. The mediation component failed and so the process was flipped to an abbreviated
arbitration. My decision was upheld but in the process, the Court made, with respect, unhelpful
observations concerning the med/arb process. The Court spoke of the med/arb procedure not
only as one sought and agreed to by the parties, but also as one that was a “quick & dirty”
process for resolution. A “quick & dirty” google search on this phrase reveals common
meanings such as: made or produced quickly but badly; slipshod; carelessly done.

28. Two more of too many examples of problematic practices and factors will be raised
herein. For a time with JDRs in Alberta, the Courts offered what was described as binding
mediations. Practically speaking, it was an option afforded to the parties to submit themselves
and their dispute to an immediate binding determination of the dispute by the judge assigned to
assist with an ultimately unsuccessful mediation. But, combining the two words, “binding” and
“mediation” is a good example of an oxymoron.

29. Finally, 1 focus on the long cherished adherence in mediation circles to the concept of
neutrality, all in the context of one of the larger associations of mediators and arbitrators in
North America — The National Academy of Distinguished Neutrals based in the United States
with a Canada-based affiliate. Within the Academy are many experienced and well-respected
“neutrals.” The problem I address is the focus on “neutral” and “neutrality” in the face of a
growing body of research fused with practice experience over the past 30 years concluding that
the ethical grounding of neutrality to be flawed and its practical application unworkable. 1
provide a quick summary of observations made by some of the leading scholars in the field of
mediation theory and practice on this important issue:

“Neutrality in mediation has been called an ‘unattainable ideal,” a ‘pervasive and
misleading myth,” and ‘a slippery slope full of tensions and contradictions.’ Hilary Astor
comments that ‘whichever way we look at our present idea of neutrality, it remains
problematic.” Bernard Mayer likewise remarks that ‘neutrality as applied to mediation is
composed of several different and sometimes contradictory elements’ and that the debate
leaves mediators ‘confused, inconsistent, and divided.’” (Field, 2020).
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30. To sum up, leaders and legitimate experts in the field of ADR and concurrently judges
in our Courts need to be better informed in all aspects of ADR practice given its growing
dominance in the field of civil dispute resolution. Such leadership and commitment to the field
of ADR is essential to minimizing and not perpetuating confusion and uncertainty about the
process.

V REMOTE MEDIATIONS AND Al

31. Seven years ago a good friend, who remains a tech enthusiast, boldly asserted to me that
my work as a mediator would be rendered redundant in a few years through advances in
Al. Over those same seven years, taking Canada as an example, mediations, whether conducted
remotely or in person, have grown dramatically in use with many of the busiest mediators
having lengthy wait lists of up to a year of parties in dispute seeking mediations. So much for
that projection by my friend! Excitement and deep concern has accompanied the recent arrival
to the Al scene of ChatGPT (chat + generative pre-trained transformer), a type of large language
model brought to market by OpenAl. Similar technologies are being brought to market (for ex.
Google’s Bard) with more advanced technologies being unveiled rapidly.

32. Out of curiousity for its capabilities, | have pursued multiple courses of “conversations”
with ChatGPT -3.5. | recently engaged in a lengthier discourse on mediations culminating with
my enquiry of it — do you think you have the capacity and capability to be an effective
mediator? Below are the extracts of the response generated in a matter of a second or two:

“As an Al language model, | am not capable of serving as a mediator in the traditional
sense, as mediation involves complex human interactions and decision-making processes
that require human empathy and judgement... Effective mediation requires not just the
ability to communicate effectively, but also the ability to read and interpret human
emotions and nonverbal cues, identify underlying interests and needs, and help parties
reach a mutually acceptable resolution. These are all areas where human mediators have
unique skills and expertise that Al technology cannot replicate.”

33. Beyond “self” acknowledged limitations are legitimate concerns over the quality of
inputs into the massive date bases involved, uncertainty, even to its creators, over how such
inputs are processed and errors and unpredictability in outputs. There are multiple daily
worldwide reports of these systems generating outputs and answers that are complete
fabrications or verifiably inaccurate. Correcting such problems and limitations is undoubtedly
a herculean task. Achieving reliable and consistent accuracy and reliability in outputs, if ever
achievable, is likely some time away.

34. But for those who advocate for development of such Al technologies to supplant and
improve on human capacity in fields of human endeavour such as legal and business advice,
therapy and medical treatments, dispute resolution, one critical unavoidable piece seems to be
overlooked. Simply put, human beings crave and need human connection and engagement with
fellow human beings particularly in circumstances of stress and disputes. This critical,
“human” component — empathy, support, understanding, humour, skilled intervention in
interactions, and the like, cannot, in my humble opinion, ever likely be effectively replicated
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by machines however sophisticated or powerful they might become. With the start of the
COVID era, some three years ago, we quickly learned to maintain an effective “human”
component to the continuing work of mediations. Such steps did not, fundamentally, involve
replacing the “human” component to mediations with a machine.

VI CONCLUSIONS AND RECOMMENDED READING

35. The ADR Project is both a progressive and impressive launch to private mediation
services for the people and business entities of the Slovak Republic. Hopefully the Canadian
experience of steady growth to private ADR services serves as inspiration to what can be
achieved in the Slovak Republic. Even if the deficiencies, real or perceived, to traditional civil
Court processes in the Slovak Republic are not as serious or problematic as in Canada as an
impetus to rapid expansion of private ADR, the alternate course it offers to parties in dispute
only serves to expand and enrich access to quality justice.

36. Private mediation services, properly understood and executed, afford parties the power
and flexibility to tailor resolutions of disputes that reflect their unique needs and interests, all
in a time and cost efficient way. In many ways this objective in the civil disputes realm mirrors
the underpinnings to the laudable promotion of restorative justice to many aspects of the
criminal justice realm, all of which was explored by the ADR Project as well. It is to be hoped
that the outline of challenges set out in this paper to ADR in Canada presently will offer
guidance and lessons to the leaders in this field in the Slovak Republic, all with a view to
maximizing the success of and satisfaction with private ADR services in the years ahead.
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MEDIATION AS THE OPTION FOR CONFIDENTIAL, FAIR AND QUICK
DISPUTE RESOLUTION - THE PERSPECTIVE FROM ENGLAND & WALES

Che Meakins
Rayden Solicitors, St Albans, England

INTRODUCTION

As a lawyer and mediator specialised in Family Law, | approached my brief interventions
at the conference in Bratislava on 19-20 April 2023, from that specific perspective. However, |
am sure that much of what I addressed, and is now set out below in a little more detail, will be
applicable to the wider context of civil law and/or criminal law.

We are now a month or so after the conference and before expanding on the key points of
my presentation, | encountered a recent lecture entitled ‘Is Family Law, law?’ given by Lord
Justice Peter Jackson, one of our most senior judges and formerly the president of the Family
Law Division, on 11 May 2023.

Lord Justice Jackson considered that “a consequence of the flexible character of family law
is that assessments are routinely multi-factorial and case specific. Outcomes will typically turn
more upon the court’s feel for the case than they will in legal contexts where more of the page
is pre-populated with black letter law.” ®

He continued that “a further aspect of family law is that it is usually more concerned with
prediction than other branches of law. A criminal or civil court may centrally be deciding
whether an assault occurred or whether a trader acted dishonestly; the family court may be
asking whether a parent injured a child, but for it that is not the ultimate question. It has to go
on and look to the future and ask itself what sort of person this parent is... some consider that
it is this inquisitorial character that differentiates family law.”

Providing an example from children law, Lord Justice Jackson goes on to explain that
“Parliament has explicitly chosen the welfare principle as the lodestar: the child’s welfare shall
be the court’s paramount consideration... preferential treatment of this kind does not appear
in other areas of the law... the welfare principle does something different. It emphasises the
special position of the child or incapacitated person, who are very likely not to blame for the
situation in which they find themselves. They are a human being, not a piece of property of a
sum of money.” 8

6 Lord Justice Peter Jackson, is family law law, the Nicholas Wall Memorial Lecture -
https://www.judiciary.uk/the-nicholas-wall-memorial-lecture-given-by-lord-justice-peter-jackson-is-

family-law-law/
7 ldem
8 ldem
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It is with the benefit of this ‘undercurrent’ that he considers family law has resisted
conformity and is characterised by the flexibility that is necessary for sound and principled
decisions and “an ideal home for an able lawyer with a concern for people...”. °

Family law is an area of the law that throws up ever more distinctive problems and therefore
needs distinctive solutions. This makes Family Law an ideal platform for mediation and
Alternative Dispute Resolution generally, as well as a showcase for what it is possible to
achieve and hopefully lead the way in other areas of law.

THE IMPORTANCE OF CHANGING LEGAL LANGUAGE

The Family Court, despite all its best efforts and progressive thinking over the years
(especially in the higher tiers of the judicial system) remains, for most, a blunt instrument (and
expensive where lawyers are involved). To the credit of the court and its judges, these
shortcomings have been openly recognised for some time now. Accordingly, promoting more
mediation has been central for the judiciary for many years. This focus on mediation and ADR,
has also come alongside an important change in the language used by Family lawyers and the
courts, something which | consider has been crucial to introducing meaningful and lasting
change.

A specific example | often cite is the court changing the language relating to Children Law
by progressively abolishing/removing concepts such as having ‘custody’ of a child and later
replaced with ‘residence’ - terminology which allowed or made parents feel that they had to
struggle over possession/control of their children. This has positively changed to now
referencing ‘arrangements’ for the children and if possible ‘shared care’, which has
progressively re-calibrated the mindset of both lawyers and parents/carers alike. Simply put,
where battle over ‘ownership’ or ‘control’ of the children was no longer part of the legal
language in use and therefore was no longer part of the equation in resolving the issues arising
out of separation, this actively made space for better communication and therefore ‘mediation’
when disputes did arise over arrangements.

Of course, this could not resolve all disputes but in my view, as | deal with in more detail
below, such initiatives to change the language, alongside making it compulsory for a potential
litigant to at least speak to a mediator before initiating court proceedings, has led to a notable
reduction in children matters being disputed in court, as well as the involvement of lawyers.

BACKGROUND TO FAMILY LAW MEDIATION IN ENGLAND & WALES

The big push towards growing and developing mediation in family law came a decade ago,
when the Family Court in England & Wales (referred to hereafter as England for ease) brought
in large and controversial financial cuts to Legal Aid in 2013.

9 ldem
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There are in region of 100,000 — 120,000 divorces in England each year (aside from children
disputes, financial disputes between non-married couples and cohabitees) and this left people
without access to legal representation and therefore needing to represent themselves in court.
This in turn led to a large wave of ‘litigants in person” without advice or support of any kind.

Whilst the cuts initially resolved a funding issue for the government, this quickly added a
huge administrative and logistical burden on the day to day running of the court system, which
is still reverberating today, as it now struggles with a cost-of-living crisis, inflation and low
wages.

This surge of inexperienced/emotional litigants in person meant a lack of
compliance/awareness of procedure rules, the court being overwhelmed with inappropriate
correspondence, poorly organised paperwork (or lack of), no solicitors/barristers on whom to
place responsibility for controlling the process and preparing draft Orders, which then fell to
over-stretched judges/magistrates.

So as a first step to cope with this in 2014, the requirement to have a meeting with a mediator
became a procedural requirement, save where specified exceptions might apply (such as issues
of domestic abuse, abduction, court order breaches, etc.) before contested proceedings were
lodged in financial and/or children matters.

This attendance at a Mediation Information and Assessment Meeting or ‘MIAM’ needed to
be evidenced by an accredited mediator confirming that at the very least mediation had been
explained and explored as a potential process option but was not suitable for the parties in
question and/or the other party was refusing to engage / attend.

The broad concept behind making the MIAM compulsory and needing to provide evidence
of attendance was that perhaps by learning a little about mediation as an alternative to
immediately going to court over a dispute, this would encourage at least an attempt at
mediation, if appropriate. This gave a mediator the opportunity to highlight such things as the
general litigation risks of going to court, the potential legal costs, the costs to the relationship
between the parties (and then in turn on the emotional wellbeing of the children and/or rest of
the family), the inevitable delays and ultimately a decision being forced on the parties,
potentially leaving neither satisfied, let alone say the children whom the dispute may concern.

THE ROAD TO MAKING MEDIATION COMPULSORY

In theory this requirement was a good idea, but many lawyers did not comply or litigants in
person could simply claim not knowing about the rule and so started proceedings regardless.

Over last couple of years, the requirement is represented as a whole-page notice and warning
on the front of all application forms and needs to be signed/acknowledged by applicants before
they turn the page to complete the rest of their application form. This served as an immediate
reminder not only to lawyers advising but also any litigants in person of the risks of an
application not being processed, if mediation had not been duly considered as an alternative
option.
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The court also has the power to turn a case away, that it considers is suitable for mediation
and make a direction that this must be attempted before the issues are further
considered/determined by the court. In reality, | have never seen this happen in private practice,
but I suspect it has been used in cases involving two litigants-in-person and a judge too busy to
assist the parties with a minor dispute not involving any evident welfare or safeguarding risks.

A judicial consultation is currently underway and due to complete in June 2023, which if
successful will further enhance the focus on mediation. It would no longer be enough to simply
attend a MIAM and have this ‘signed off” by a mediator — parties will be required to “make
reasonable attempts at mediation”. The court’s powers to make directions in this regard will be
enhanced on receiving and/or considering an application and the Mediation VVoucher Scheme,
which currently provides £500 of funding to eligible participants, will be extended.

The hope is that by further bolstering the position and value of mediation in private family
law arrangements and financial matters, this will further widen the pool of people exposed to
mediation as a cost-effective and quicker process option.

There are, however, concerns being voiced in the profession about this proposed
enhancement going against the core principles of mediation, notably the concept that it is
voluntary in nature and that by forcing people down that route, perhaps against their
wishes/better senses, the power imbalances that exist between some parties may be exacerbated
and more difficult for mediators to control and redress. There is also a concern that mediators
may be inadvertently put in the role of ‘enforcer’ for the court, thus losing neutrality and being
required to provide evidence that parties have made ‘reasonable attempts at mediation’ could
start eroding the core principle of confidentiality and independence from the court process.

MEDIATION AS THE OPTION FOR CONFIDENTIAL, FAIR AND QUICK DISPUTE
RESOLUTION

Confidentiality

This is a core principle of mediation in England and goes alongside the other core principles,
namely: -

e The participants attend and mediate by choice;
o They will make their own decisions; and
e The mediator will act in an even-handed way between the participants.

You may notice that, where possible, I am referring to ‘participants’ not ‘parties’ since the
core of mediation is about the language utilised in order to promote conciliation, voluntary
engagement and remove the older more conflict-based language that exist in family law but all
contentious law generally. As touched on above, I consider that it is the change of language
generally that makes space for mediation — if the language and grammar in law does not change
and improve, the process of mediation will not succeed or grow positively.

The first thing | confirm to all new participants is that the MIAM is entirely confidential —
even if he or she decides to proceed to a joint mediation session with the other participant. What

26



is said during that initial consultation can stay completely confidential and the mediator is
responsible for achieving this.

This initial meeting is the opportunity to discuss the process and establish whether it is
suitable. This process for the mediator is to ensure that someone is attending by choice,
likely/willing to engage, understands the limitations of the process (i.e., no legal advice will be
provided to the participants) and they are not putting themselves in danger or at risk of further
domestic abuse or control, if that has been an issue in the relationship.

Joint sessions

If the process does progress to joint sessions with the other party (after also undertaking an
individual assessment meeting with the other party) then anything that is discussed during those
mediations sessions remains confidential and the participants should not be referring to it or
using any of the summaries (if any) in say correspondence between lawyers and in court at a
later stage, if the mediation is not successful. The mediator should be very clear from the outset
that no information will be supplied for these purposes.

Without prejudice and open disclosure

Whilst all mediation is confidential, when it comes to mediation concerning finances, there
is a distinction between what are ‘without prejudice’ (“WP”’) negotiations and the financial
disclosure or data exchanged for that purpose.

Any information or documents about finances is always considered ‘open’ and can be
provided to lawyers and referred to in court. It is confidential in the sense that it cannot be
shared generally but it can be with lawyers and/or the court in the context of the case.

All settlement discussions/negotiations, however, are strictly WP and this holds a special
place in mediation to the extent even when an agreement is reached, it stays WP until the parties
have taken their independent legal advice or had the opportunity to do so.

It is only once independent legal advice has been sought and a provisional agreement
confirmed between lawyers and/or the participants in correspondence (on a WP or open basis)
that the agreement becomes legally binding, and the participants can be strictly held to it.

Fairness

At the end of children mediation (or indeed at the conclusion of each session), the mediator
may be asked by the participants to draw up a summary of the discussions. The mediator may
also draw up an informal parenting plan at the end of a successful mediation but ultimately, so
long as the parents are agreed on what should happen next, there is no further requirement other
than implementation and establishing the status quo upon which the parents can later rely as
evidence of their agreement (if so required, due to any future disagreement).

In finances, the mediator will have managed the process of financial disclosure between the
parties (if applicable) and at the end of the mediation will prepare an Open Financial Statement
summarising the disclosure that was exchanged and the assets in consideration.

In a separate without prejudice document, the mediator will also set out the basis and terms
of the parties’ provisional settlement agreement. | say ‘provisional’ because as noted above
mediation occupies a special territory where any financial agreement remains provisional until
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the parties have had the opportunity to take independent legal advice and confirm their
agreement.

For these reasons, | consider that the process of mediation ensures fairness. It ensures that
by taking legal advice, independently and outside of the confines of mediation, a participant
cannot ‘capitulate’ to a heavily unfavourable agreement or say feel pressured into doing so,
without good or considered reasoning. In good practice, a mediator should be flagging this and
potentially halting a mediation process, if they consider that pressure and/or an imbalance of
power is occurring. Where parties are told to take the agreement to their lawyers for independent
review/advice, this provides an additional layer of protection and in effect, a ‘cooling off” period
before any agreement is confirmed and sent to the court for ratification.

Finally, the open nature of any financial disclosure means that a party cannot ‘cheat’ by
revealing something in mediation but then hide behind the protection of confidentiality or the
WP process, outside of the mediation process.

Again, | consider this ensures fairness and that mediation can work openly and
constructively.

A quick process

Generally, mediation is considered a much quicker process given that the parties largely
have control over their timetable and it is subject to their availability, rather than the court’s. A
barrier to speed may end up being the availability of experienced mediators, as the option of
mediation becomes more popular and attracts more and more participants and complex cases.

Hopefully, the process and setting of mediation means that it is less worrying and stressful
for the participants, and such things as financial disclosure can be managed in a more tailored
and accessible fashion, together with the assistance and expertise of the mediator.

Concepts and issues can be considered and explained at a better pace, without the concern
of lawyers’ time and costs racking up. Particularly when it comes to children, participants will
often have an idea of how they want to organise things and by sitting in the same room,
expressing these ideas/feelings can be more free-flowing — worries, concerns and
misunderstandings can be ironed out there and then, rather than through the more
confrontational setting of solicitors’ letters or indeed court action.

Different types of mediation

The growing prominence of mediation and looking to avoid a ‘one-size-fits-all’ approach,
has led to the emergence of different formats: -

¢ Traditional mediation where the parties are in the same room/zoom with the mediator —
this could, although it is rare, include children, if appropriate.

o Shuttle mediation where the parties are in separate rooms or zoom links and the mediator
will ‘shuttle’ between the parties.

o Hybrid mediation — this latest format involves having your legal representative and/or in
particular jointly agreed experts in the mediation sessions, to provide advice to the parties — this
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may be an accountant in relation to say complex income/tax issues or a psychologist to assist
with working out appropriate arrangements for children, etc.

CONCLUSION

As concluded in Bratislava, | do consider that mediation, particularly in the realm of family
law matters and where the circumstances allow, is the natural option for a confidential, fair and
quick resolution of matters. As expressed in my closing comments of the conference, it seems
that whilst mediation has, of course, been around for some time, the active promotion of
mediation by the judiciary is relatively new in Slovakia. It is important therefore for its
proponents to remain patient, positive and keep promoting this process option and looking to
showcase its potential wherever possible. Particularly important, in my mind, will be promoting
access to mediators who are independent of the courts and judiciary, establishing more training
opportunities and if possible, raising awareness by providing ongoing funding to people who
want to try a mediation process before defaulting to court litigation.
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PREDBEZNE VYSLEDKY VYSKUMNEJ CASTI PROJEKTU
V OBLASTI MEDIACIE V CIVILNOM PRAVE - PILOTNE
OVEROVANIE VYUZITIA SLUZIEB MEDIATORA SO
ZAMERANIM NA NAZOR UCASTNIKOV MEDIACIE

Jana Pruzinska, Vladimir Labath
Externi experti projektu ADR

Abstrakt

Prispevok sa venuje zistovaniu prinosu navrhovanych aktivit a postupov v ramci projektu
ADR zameranych na vyuZzivanie medidcie pri rieSeni sporov podanych na sud. Klicovou je
podpora spoluprace stdov a medidtorov. Na zaklade spolupraceokresnych sudov al16
»Vysutazenych* medidtorov, ktoré sa zapojili do vyskumu, predbezné vysledky naznacuju, ze
bude vhodné postupovat’ v smere k odporacaniu mediacie sidom vo forme informativneho
stretnutia s mediatorom. V rodinnopravnej oblasti sporov sa bude uvazovat' o nariadenom
informativnom stretnuti s mediatorom ato predovSetkym v pripadoch starostlivosti
0 maloletych. Tieto postupy podporuju aj zistenia o skisenosti ti€astnikov mediacie.

KI’ucové slova

Odporacana mediacia sidom, prinos mediacie, uzitocnost’ mediacie

Abstract

The article deals with the assessment of proposed activities and procedures within the ADR
project focused on using mediation in the resolution of court disputes. The key activity seems
to be support of the cooperation of courts and mediators. Based on the cooperation of courts
and 16 "competitioned" mediators, the preliminary results indicate that it will be appropriate to
proceed in the direction of recommending mediation by the court in the form of an informative
meeting with the mediator. In the disputes within family law, an ordered informative meeting
with a mediator will be considered, especially in cases of care for minors. These procedures are
supported also by the findings from the interviews with the mediation participants.

Key words
Court-recommended mediation, mediation benefits, value of mediation

UVOD

KIacéovou ulohou narodného projektu Ministerstva spravodlivosti  Slovenskej
republiky ,, Budovanie a posilnenie alternativneho rieSenia sudnych sporov prostrednictvom
mediacie a efektivneho vyuzZivania ndstrojov restorativnej justicie v Slovenskej republike
Vv oblasti civilného prava je stimulovat’ a skvalitnit’ spolupracu stidov a mediatorov. Stucast'ou
projektu je vyskum, cielom ktorého je preukéazat’ ako jednotlivé planované aktivity v rdmci
tohto projektu napomahaji vyuzivaniu mediacie pri rieSeni sporov podanych na sud. Na
zéklade tychto zisteni sa budu navrhovat’ také postupy a tpravy, ktoré podporia vyuZzivanie
medidcie na rieSenie civilnych sporov vo vécsich poctoch aj po skonceni projektu. V tomto
prispevku st obsiahnuté vybrané okruhy dat, ktoré suvisia s kooperaciou sidov a mediatorov.
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PREDBEZNE VYSKUMNE ZISTENIA

Nizsie prezentované vyskumné zistenia vychadzaji z dat ziskanych na vzorke sudcov,
ucastnikov mediacie a mediatorov zapojenych do projektu. Na zber vyskumnych tdajov boli
pouzité on-line dotazniky a rozhovory vytvorené pre tento éel. Sudcovia vypliiali dotaznik
pred odporucanim kazdého sudneho sporu na mediaciu (pred zacatim mediacie) a tiez po
realizacii mediacie. Mediatori odpovedali na polozky v dotazniku po skonceni kazdej mediacie.
Od tucastnikov mediacie sa ziskavali odpovede pred a po skonceni medidcie. Na zaklade
udeleného sthlasu ucastnikov mediacie vyskumnici uskutocnili telefonické rozhovory
zamerané na skusenost’ s mediaciou odporacanou v sudnych konaniach. Pred spustenim zberu
dat boli v priebehu realizacie projektu zorganizované fokusové skupiny so sudcami a tiez
fokusove skupiny s mediatormi.

Ku diiu spracovania dat (marec 2023) sa mediacia v ramci projektu uskuto¢nila v 190
pripadov (celkovy pocet odporacanych pripadov na mediaciu bude odlisny) v 19 okresoch
Slovenska.

ZISTENIA ZO STRANY SUDOV

Struény sumar zisteni sa vztahuje k druhom odporucenych sporov na mediaciu, dovodom
pre odporucenie mediacie v danych sporoch, Uspesnosti medidcie v odporucenych sporoch,
ucasti na medidcii a informativnemu stretnutiu a vplyvu medidcie na komunikéciu tcastnikov
mediécie.

V danej faze vyskumu (graf 1) sme disponovali datami o zacati 130 sporov, v ktorych bola
mediacia odporucana sudcami.

Graf 1. Prehl'ad o stiboroch

Prehlad o suboroch
140
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20 .
0
Pocet pripadov Pocet pripadov - Pocet spracovanych Pocet spracovanych Pocet pripadov kde
odporucanych na nedodané didtapo  dat po ukonceni dat kde sa uz doslo k dohode z
medidciu pred ukonceni medidcie  medidcie zo 130 realizovala mediacia 81 pripadov (32)

zacatim mediacie zo 130 pripadov (49)  pripadov (81) z 81 pripadov (61)
(130)

Data o ukonceni mediacie boli dostupné v 81 pripadoch, udaje o 49 pripadoch zatial’ nie su
pristupné (mediacia nie je ukoncend, nebolo vyty¢ené pojedndvanie alebo je vytyCené na
neskorSiu dobu, resp. nebol vyplneny dotaznik pre sudcov po ukonceni mediacie). Z 81

pripadov sa mediacie zGcastnilo 61 sporiacich ucastnikov, ztoho v 32 pripadoch doslo
k dohode.

Graf 2. Druhy odporucanych sporov podl'a sudneho registra
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Druhvy odporucenych sporov podla stadneho
registra (N-130)
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Mediacia bola sidom odporucena Vroznych sporoch (graf 2) priCom najcastejSie
Vv opatrovnickych sporoch a starostlivosti 0 maloletych (62%). Priblizne o polovicu menej
(26%) to boli spory civilné (podl'a ob¢ianskeho prava). Odporucené boli aj spory obchodné
(6%), navrh na rozvod manZzelov maloletych deti (3%), navrh na vykon rozhodnutia vo veciach
maloletych (2%) a spory podl'a CSP (1%).

Jednotlivé druhy odporucenych sporov sa spajaju s dovodmi (graf 3), na ktoré sudcovia
prihliadali. Najcastej$im dovodom bolo, aby ucastnici konania rozhodli v spore sami a
rozpoznanie hodnoty vzt'ahu alebo spoluprace. Bolo mozné vybrat’ aj viac odpovedi.

Graf 3. Dovody pre odporucenie mediacie

DOovody pre odporucenie mediacie

20
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V opatrovnickych sporoch a v sporoch o maloletych sudcovia prenechavali priestor pre
rozhodovanie rodi¢ov. Tento dévod pre odporacanie sporov na mediaciu je najcastejsi. Uviedlo
ho 90 sudcov. Druhym najcastejSim dévodom je rozpoznanie hodnoty vztahu a spoluprace
medzi ucastnikmi konania (71 sudcov). S tym savisi v poradi treti najcastejsi dovod, ktory
uviedlo 39 sudcov a je nim potreba rychleho riesenia sporu a rovnaky pocet sudcov uvadzalo
aj psychickt zat'az pre ucastnikov konania spojenti so sidnym konanim. Spory v starostlivosti
0 maloletych vznikaju v stvislosti s rozchodom/rozvodom rodi¢ov a tak moznost’ dat’ priestor
na dohodu rodi¢ov prinaSa moznost vyrieSenia sucasne existujucich sporov (33 sudcov).
Z grafu znazoriujuceho dovody, ktoré viedli sud k odporuceniu mediacie, je mozné vidiet, ze
sud prihliadal aj k potrebe déverného riesenia sporu (31 sudcov). Sudcovia vyhodnotili
vhodnost’” sporu na mediaciu aj z dovodu osobnej situdcie ucastnikov konania (27 sudcov).
Neisty vyvoj sudneho konania povazovalo za dobry dovod pre rieSenie sporu mediaciou 19
sudcov a 14 sudcov zohladnovalo finan¢ntl zataz spojent so sudnym konanim. V kategorii
,iné*“ boli uvadzané dovody pre odporucanie medidcie: potreba vyjasnit’ si sporné otazky,
potreba komplexného riesenia sporu a potreba flexibility pri rokovaniach stran sporu.

Mozeme konStatovat’, Ze rozhodujiucimi faktormi pre ucast’ na mediacii su:

-kvalifikované odporucanie medidcie,

-skrytd alebo viditeI'na motivéacia/ ochota ucastnikov konania k alternativhemu
rieSeniu Sporov,

-predpokladand ,,poslednd sanca* vo forme mediacie pred sudnym konanim, kde
mozno dosiahnut’ dohodu vo viac ako v polovici pripadov (52%),

-argumentacia a skutocnost, Zze ucast aj na neuspeSnej medidcii zlepSuje
komunikaciu a spolupracu medzi ucastnikmi konania ( pozri aj graf Vplyv mediacie na
komunikaciu ucastnikov).

Graf 4. Ucast’ na mediacii

Udast na mediacii (N-81)
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V dvadsiatich pripadoch (25% z 81 ponuk) ucastnici konania odmietli navrh na mediéciu.
Mozno predpokladat’, Ze priblizne Stvrtina sporiacich bude s medidciou vahat’, pripadne sa
obavat neznamej aktivity alebo vyhladdvat oporu v autorite sudu ¢i uprednostinovat’
autoritativne rieSenia. V jedenastich pripadoch sa ucastnici konania, napriek odport¢ania stidu,
rozhodli nezucastnit’ sa informativneho stretnutia u mediatora (14%). V deviatich pripadoch sa
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sporiaci informacného stretnutia zOcastnili sa, ale nesuhlasili S medidciou (11%).
Informativneho stretnutia sa zucastnili a suhlasili so zacatim a absolvovanim a mediacie v 61
pripadoch (75%).

Graf 5. Uzatvorenie dohody

Uzatvorenie dohody (N-61)
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Zo 61 pripadov mediacie sa dohoda dosiahla v 32 pripadoch ¢o predstavuje 52%-nu
uspesnost’ mediacie. To znamena, ze kazdy druhy pripad odoslany na medidciu sa vratil
S podpisanou kompletnou alebo Cciastkovou media¢nou dohodou. V kontexte vSetkych
pripadov, kde bola medidcia odporticana (N = 81) bola parciadlna alebo komplexnéd dohoda
uzavretd 32- krat, ¢o predstavuje 40%-nu efektivitu medidcie v sidnych konaniach.

Na zaklade vyjadrenia sudcov (graf 6) doslo z 32 skimanych pripadov v 30 z nich
k schvaleniu media¢nej dohody v plnom rozsahu (93,76%), k ¢iasto¢nému schvaleniu dohody
v 1 pripade (3,12%) arovnako v 1 pripade nedoslo k schvaleniu (3,12%). V tomto pripade
nebola potrebna ingerencia sudu pretoze rodiia sa dohodli po mediicii na zaklade
zaznamenaného styku s maloletymi aj o vyzivnom. Z celkového poctu 81 odportcanych
pripadov na medidciu, bez ohl'adu ¢i G¢astnici na informativnom stretnuti a na procese mediacie
participovali alebo nie, doSlo kurychleniu stdneho konania vplyvom schvalovania
media¢nych dohod v 30 pripadoch, o predstavuje 37% pripadov.
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Graf 6. Schvalenie mediac¢nej dohody sudom

Schvalenie mediacnej dohody sudom (N-32)
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Ak zapocitame aj parcialne schvalenie mediacnej dohody (1-krat) dostaneme sa na uroven
38%.

Graf 7. Vplyv mediacie na komunikéciu G¢astnikov

Vplyv mediacie na komunikaciu ucastnikov
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Sudcovia a vyssi sudni uradnici (koordinatori MDP) vnimaju zmeny v komunikacii medzi
ucastnikmi pred a po absolvovani mediacie. Data su uvedené bez ohl'adu na skuto¢nost’ ¢i
doslo alebo nedoslo k media¢nej dohode. Vypovedaju tym o vplyve kvalitne vedeného procesu
mediicie na spravanie a konanie ucastnikov konania ako o jednej komunikacnej jednotke
dvoch ucastnikov. Komunikacia bola posudzovana bez rozliSovania jednej a druhej strany
sporu.
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Podl'a sudcov a vysSich sudnych turadnikov ¢i koordindtorov MDP  k ziadnej zmene
v komunikdcii ucastnikov nedoslo v 16 pripadoch (26%). Mierna zmena v medzil'udskej
komunikacii bola vnimana v 12 pripadoch (20%), spravanie ucastnikov bolo posudené ako
dostato¢na zmena v konflikte u 16 aktérov (26%), reakcie sporiacich boli vnimané s evidentnou
zmenou oproti predchadzajlicej vzdjomnej interakcii 10 krat (16%). Vyrazna zmena
komunikacie bola zaznamenand v 7 pripadoch (12%). Porovnanie dvoch kategdrii — Ziadna
zmena aurditda zmena jednania ucastnikov sporu vypoveda o pomere 26% oproti 74%
V prospech pozitivnej zmeny. Podobné vysledky prinasaju aj polozky zmena v kooperacii,
postoj ku danému konfliktu, zdujem o buducnost’ Gcastnikov.

Graf 8. Prinos mediacie

Prinos mediacie z pohladu sudu (N-61)
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Z hladiska sudnych procedur parcialne vysledky naznacuji, ze prinosy rieSenia sidnych
sporov medidciou prevazuji nad nevyhodami. Media¢nti dohodu schvalenti formou zmieru,
resp. rodi¢ovskej dohody uvadza 27 sudcov (44,26%), spét'vzatie sa uskutoénilo v troch
pripadoch (4,92%), k akceptacii rozhodnutia sudov alebo k vzdaniu sa prava na odvolanie
dospeli v mediacii dvakrat (3,28%). Celkovo je prinos uvadzany v 32 pripadoch ¢o predstavuje
52,46% oproti Ziadnemu prinosu, ktory zodpoveda 21 pripadom (34,42%).

Odpovede v kategorii ,,iné* priblizuju eSte d’alSie pohl'ady na prinos mediacie:

- medidcia sprehl’adnila situdciu rodicov a zreélnila ich Sance na dohodu,
- ujasnenie situacie rodicov,

- ovladanie emocii castnikmi konania,

- konanie pokracuje znaleckym dokazovanim,

- oboznamenie sa s postojmi druhého rodica,

- pojednavanie sa este neuskutocnilo,

- mediacia stale pokracuje,

- preukazala sa snaha o kompromis.
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V tejto suvislosti, ked” pat’ z 6smych odpovedi vyjadruje o pozitivny posun v rieSeni
konfliktu, mézeme zhrnut’, Ze aj v pripade ked’ neddjde priamo k prinosom pre sudne konanie,
mdze mat’ medidcia pozitivny vplyv na postoje ti€astnikov konania.

Uzito¢nost’ mediacie.

Vnimanie uzito¢nosti medidcie z pohladu sudov prindsa pozitivne zistenie. Medidciu
povazuje za uZzitoénl 55 sudcov (90%) a len 10% (6 sudcov) sa domnieva, Ze je neuZito¢na.
Mediacia je teda efektivnym nastrojom na zvysenie pristupu k spravodlivosti a k efektivite
rieSenia sudnych sporov. Uzito¢nost’ mediacie bola zdévodnena nasledovnou argumentaciou
(27 vyrokov zoskupenych do 4 kategorii):

- doslo kuzavretiu dohody (vyrieSenie veci, nastavenie pravidiel dalSieho
spolunazivania, mediacia moZze prinaSat’ unikéatne rieSenia, ¢asovo je menej narocna),

- vztahy medzi ucastnikmi konania (zlepSena komunikacia, dosiahnuty kompromis,
priestor pre zmenu postoja, zlepSenie vztahov, zmena sprdvania, zvySenie vzdjomného
reSpektu, Sanca obnovit doveru partnerov, sprehladnenie situdcie, odkryva zaujmy
a potreby, vplyv aj na budicnost’),

- konflikt a jeho eskalacia, resp. deeskalacia (vyjasnenie stanovisk a zaujmov, moznost’
vyrozpravat sa, nastroj na deeskaldciu konfliktu),

- uplatnenie mediacie (osobitne je dolezita v rodinnopravnej agende, zdoraznena je oblast’
UPP, zasadna moze byt pri rozhodovani v pripade malych deti, mediacia je komplexnejsia
ako rieSenie sporu sudom, upozoriiuje na hlbsie psychologické aspekty a prekazky, ma
neformalny charakter).

Viaceri respondenti navrhli postup pri spolupraci sidov a mediatorov. Medidcia,
mediator/mediatorka by sa mali stat’ Standardnou sucastou sudu a mediicia by sa mala
uplatiovat’ v starostlivosti 0 maloleté deti v zaujme lepsej budicnosti deti.

ZISTENIA O SKUSENOSTI UCASTNIKOV MEDIACIE

Rozhovory s u¢astnikmi mediacie sa uskuto¢nili telefonicky a boli zamerané na skiisenost’
s mediaciou odporuc¢enou sudom.

Ucastnici mali pozitivnu skiisenost’ s mediaciou, ktora spajali s moznostou riesit konflikt
v kratkej casovej lehote, dostupnost'ou terminov medidtora. Ocenovali moZnost’ rieSenia
konfliktnej situacie s vyli¢enim verejnosti, dovernost’ a neformalnost procesu medidcie,
moznost’ doverovat’ mediatorovi, moznost’ hl'adat’ vlastné a slobodné rieSenia, mediacia davala
nadej ucastnikom na dohodu. Viaceri Gcastnici vitali bezplatnii mediaciu (mnohi by si ju
nemohli dovolit’). Ochota riesit spor formou mediacie bola posiliilovana autoritou sudu.
Ocenovali naro¢ni pracu mediatorov, ich skisenost’ a vzdelanie.

Utastnici mediacie by odporaéali mediciu vzdy, ale najmi v rodinnych sporoch by mohla
byt aj povinna. Vytvorit' aj natlak na rodiCov, aby sa zcastnili informativneho stretnutia,
»postr¢it™ aj razantnejSie. Medidcia by sa mala realizovat’ vZzdy pred rozhodnutim sudu. Je
prevenciou pred stresom na sude, dava moznost rozpravat o potrebnom. Mediaciu by
odportcali aj preto lebo nie je potrebné usvedcovat’” druhého, lebo na stide jeden s druhym

Vv ni¢om z principu nestihlasi, lebo je nerozumné sudit’ sa. Na mediacii si méze kazdy povedat’
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vlastny nazor, uvadzat’ dovody svojho konania, budovat’ porozumenie, bez ktorého sa l'udia
nedohodnt. Medidcia je dobra vec, nech sa jej dari.

Takmer vsetci ucastnici (bez ohl'adu na to ¢i sa dohodli alebo nedohodli) mediacie
nachadzali na mediacii pozitivne G¢inky. MozZnost' urobit’ ¢iastkové dohody (nedohodli
vyzivné, ale kontakt s druhym rodi¢om bol dohodnuty), ziskanie iného pohl'adu na konflikt,
moznost’ priblizit' druhej strane svoj pohl'ad na spor, byt vypocuty a porozumeny druhou
stranou, moznost’ vzdjomne sa pochopit’, ¢o prinaSalo il'avu a upokojenie. Na mediécii nebolo
treba pretvarovat’ sa, mohli slobodne povedat’ ¢o si myslia a citia. Neutralne a pokojné miesto,
dostato¢ny priestor na vyjadrenie a komunikaciu. Dobra komunikacia mediatora a hlavne
vyborné otazky, mediator dokéazal prejavit pochopenie a uznanie. Po mediacii sa zlepsila
komunikacia, aj ked’ nebola dosiahnutd dohoda.

Nespokojnost’ ucastnikov s mediaciou suvisela s tym ak nebol spor spravne posudeny ako
vhodny na mediaciu, ak je mediacia odporuend suidom vo veciach, kde st objektivne
preukdzatel'né fakty, pretoze v takomto pripade uUcCast na mediacii vedie k nérastu stresu,
Z pohl'adu ucastnika (v pozicii veritel'a) ide iba o predlzovanie ¢asu, kym sa v sidnom spore
rozhodne.

Vyznam sudu pri podpore a implementacii mediacie z pohl'adu ucastnikov mediacie. Aj
ked’ nevedeli o mediacii, suhlasili s iou pretoze doverovali sudcovi, ked’ im ju odporuéil.
Utinné bolo ked sudca upozornil na to, o bude nasledovat’ ak sa nedohodnt na mediécii.
Zasadny je postoj sudcu, ak mediécii veri, tak ju aj dobre prezentuje, ak prejavi doveru
v mediaciu potom jej doveruju aj strany. Mediaciu by mal sud odporacat’ vzdy. V rodinnych
pripadoch by mohla byt’ aj povinnd medidcia.

ZAVER

Predbezné vysledky naznacuju, Ze mediacia je sudcami zapojenymi do projektu vnimana
pozitivne. Z vysledkov vyplyva zamer postupovat’ v smere kK odporucaniu mediacie minimalne
vo forme informativneho stretnutia, kde sa ucastnici mo6zu blizSie oboznamit’ s mediaciou
a urobit’ tak informované rozhodnutie o Uc€asti/ neucasti na procese alternativneho rieSenia
sporov. V oblasti rodinnopravnej agendy je opodstatnené uvazovat o nariadenom
informativnom stretnuti predovsetkym v pripadoch starostlivosti o maloletych.

Vzhl'adom na pomerne vysoké percento odmietnutia mediacie by bolo na mieste zvysit
propagaciu media¢nych sluzieb, rozvijat’ vSeobecné poznatky, rozvijat’ univerzitnu pripravu o
alternativnom rieSeni sporov v pravnickych apomadhajucich S$tudijnych programoch,
informovat’ sudcov avysSich stdnych uradnikov o moznostiach a prinosoch mediacie,
pripadne ich pripravovat’ v oblasti motivécie ucastnikov pre medidciu.

K zvySovaniu povedomia o mediicii vo verejnosti prispieva velkou mierou pozitivna
skusenost’ ucastnikov mediacie.
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MEDIACIA — AKO NA TO OCAMI SUDCU
Matej Okaly
Okresny sud Spisskd Nova Ves

Abstrakt

Stru¢ny pohl'ad ocami sudcu na institit mediacie ako takej, moznost’ jej vyuzitia v ramci
konani pred sidom, ako aj skusenosti z aplikacnej praxi a odportcany navrh, ¢i sposob
zaClenenia resp. zautomatizovania medidcie do praxe, ako aj niektoré nastolené otazky, ktorych
legislativne vyrieSenie, ¢i upresnenie by mohlo priniest zjednodusSenie procesu od podania
zaloby k medidcii resp. mediatorovi a odl'ahCit’ sudny aparat, ako aj strandm sporu.

KI’ucové slova

Aplikacna prax, medidcia, rieSenie sporu, poznatky, sud, sudca, Zaloba, strany sporu.

Abstract

A brief look through the eyes of a judge at the institution of mediation as such, the possibility
of its use in proceedings before the court, as well as experience from application practice and a
recommended proposal or method of incorporation or automation of mediation into practice, as
well as some raised issues, whose legislative solution or clarification could simplify the process
from filing a lawsuit to mediation or the mediator and relieve the judicial apparatus as well as
the parties to the dispute.

Key words
Application practice, mediation, dispute resolution, knowledge, court, judge, lawsuit, litigants.

UVOD

Dovolte mi vyslovit pod’akovanie za moznost UcCasti na projekte realizovanom
Ministerstvom spravodlivosti SR s ndzvom ,,Budovanie a posilnenie alternativneho rieSenia
stdnych sporov prostrednictvom mediécie a efektivneho vyuZivania restorativnej justicie v
Slovenskej republike* ( d’alej len ADR) ako aj za priestor prezentovat’ subjektivny pohl'ad, ako
aj skusenosti nadobudnuté pocas realizacie projektu a zapojenia sa doii, ale aj za obetavost’,
podporu a ochotu a to nie len formalnu, s cielom tzv. byt vzdy naporiadzi, €o si nesmierne
vazim a zelam, aby takychto teamov a odborne zdatnych osob, s ich osobnym zanietenim, mal
kazdy projekt.

PO CESTE SPOZNAVANIA K MEDIACII SAMOTNEJ

KTacové pre rozhodnutie, ¢i pretavenie odhodlania, toho ktorého sudcu v realny skutok
tzv. aktivneho zapojenia sa nielen do projektu ADR, ale aj zautomatizovania si mediacie do
procesu v praxi, povazujem nadobudnutie zakladnych informacii o tom, ¢o to vobec mediacia
je, akym spdsobom, ¢i formou, v akom rezime prebieha a samozrejme aj kym je vykonavana
a aké st na tto osobu kladené naroky pre vykon funkcie.

40



Ako spravne nastaveny a zvoleny spOsob v ramci projektu hodnotim, systém
odprezentovania a zodpovedania, ¢i poskytnutia vystizného a spravne nadavkovaného pemza
informacii, ktorého sa ndm dostalo na ivodnej konferencii v ramci tohto projektu realizovanej
v OmsSeni, na ktorej bol odprezentovany nielen pravny pohlad, ale aj poznatky z ostatnych
odvetvi.

Aj do budiicna odpori¢am u 0sdb, ktoré este neboli ucastné na tomto projekte a maju
moznost’ prispiet’ k voI'be mediacie ako jednej z foriem rieSenia sporu, aby im dané informacie
boli podané a na ich podklade mohli prijimat’ rozhodnutia, ¢i odportc¢ania napr. aj K Gc¢asti na
mediacii.

Nazval by som to ozrejmenie o podobe ,,nového* institatu.

Uvedomujem si, Ze taito mnou zvolend formuldcia mdZze pre vdcsinu, vyvolat’ zjavné
pochybnosti o0 jej spravnosti, poznajuc fakt, ze mediacia je u nas uz min. zakonodarne v podobe
textu zakona ¢. 420/2004 Z.z. etablovana takmer 20 rokov, no napriek tzv. veku existencie tejto
upravy, dovolim si dodat’, Ze nie len povedomie verejnosti, ale aj nas 0 priebehu mediacie bolo
nizke, 0 redlnom vyuZzivani nehovoriac.

Majtic na pamiti benefity, ktoré mediacia nie len stranam, ale aj sudcom mdze priniest,
sme tieto odprezentovali aj d’al$im kolegom na domovskom sude a dovolim si uviest’, ze aj tito
vyvinuli zna¢né usilie niclen na oboznamenie stran s mediaciou ako formou alternativneho
rieSenia sporov, ale najmi na odporucanie vyuzitia tejto moznosti na urovnanie sporu bez
potreby vedenia sudneho konania, s poukazom na jednak pozitiva spojené s priebehom
mediacie a jej potencionalneho pozitivneho vysledku pre vSetky zucastnené strany, ako aj
moznu ¢asovu, finanénl a psychickt naro€nost’ spojenu skrz pokracovania, ¢i vedenia sporu v
konani pred sidom.

Spociatku to vyzeralo ako tfnista cesta vo forme nadprace, Casom sa to skonsolidovalo na
zaver tzv. sme mali moznost’ obrazne ,, zozat" trodu®.

Po odovzdani ndm ,, know how* a pristipenia v aplikacnu prax nas tzv. trapilo, ktory a
aky pripad/spis je na mediaciu vhodny, ¢i zrely, resp. nie.

Z praxe a poznatkov nadobudnutych pocas projektu s odstupom casu si dovolim uviest,
Ze tieto uvahy, starost’ o spravnost’ posudenia, ktorému sme pripisovali vaznost’, nie je / nebola
na mieste.

Ukazalo sa, Ze nie len pripady, ktoré sa hned’ javili ako vhodné na media¢né konanie
(zdanie vo vysledku nieckedy klame), ale aj tie, Co sme tzv. nepredpokladali a dedukovali sme,
ze su skor odsudené na neuspech (s vidinou dlhoro¢ného sporu) sa ukazali ako priechodné a
urovnali sa.
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Uvedomujem si fakt, Ze plati, ze kazdy pripad je iny a nie je mozné najst’ univerzalne, ¢i
pausalne rieSenie a preto odporac¢am uchopit’ to s vervou a radSej na mediaciu odporucit’ aj vec,
ktora tam nema &o robit,, ako skiznut’ do roviny obavy z moZného nespravneho odportéania a
tym potenciondlne hned’ v ivode tito moznost’ danu stranam zmarit’.

Netreba sa bat’ a naopak je vhodné si uvedomit’, ze sudca nema patricné vzdelanie, ani
zrucnosti a ani priestor pre vedenie mediacie a je to prave mediator, ktory dokaze prijat’ uzus,
¢i dana vec je, alebo nie je mediovatelna. (samozrejme, Ze k tomu zaveru dopomaha postoj
stran a i.)

Osvedcilo sa ndm v ramci tzv. fazy po doruceni zaloby hned’ pisomne strany upovedomit’
0 moznosti ucasti na mediacii a odporucani, ¢i vyzdvihnuti potencialnych prinosov pre strany,
na Co strany reflektovali pozitivne.

Naopak, napriek odhadom, Ze najlep$ie bude stranam tzv. z o¢i do o¢i ¢i tvarou v tvar,
odporu¢it’ mediaciu s osobnym vstupom pred pojednavanim, tato forma sa ukazala ako nie
efektivna, ked’Ze strany sporu si uz tzv. presli povinné kolo replik a duplik, ako aj ¢akania na
termin pojednavania (nickedy vzhladom na zataZenie toho ktorého senatu aj niekol’ko
mesiacov) a ked’ uz sa doc¢kali a dostavili na sud, bola im prezentovana moznost’ mediacie, ¢o
vnimali ako snahu oddialit’ ich rieSenie problému, ¢i expresivnejSie povedané zbavit sa ich na
obdobie d’alsich mesiacov. Stretli sme sa aj s tzv. v uto¢no - obrannej forme prezentovanymi
postojmi stran prostrednictvom pravnych zéastupcov o tom, ze sud je povinny pripravu
pojednavania ucinit’ tak, aby bol spdsobily rozhodnut’ na prvom pojedndvani a preto s
medidciou a priory nesuhlasia a ziadaji sud, aby rozhodol. Tu si dovolim poukazat' na
osvedéenu sktsenost’ taktieZ z praxe, ze ak sme stranam odporucili ucast’ na mediacii a tieto
vahali, ¢i tito moznost vyuzit', alebo nie a tzv. rozpojednat’ spor, tak ak sme im poskytli asovy
priestor na vedenie medidcie a sucasne navrhli aj konkrétny termin d’alSieho pojednévania tzv.
nie odrocit’ na neurcito tak, za tejto podmienky, ¢i ustretovosti a konkrétneho vedomia o novom
termine pojednavania v pripade neuspechu mediacie, boli strany ochotné skusit’ na nej ucast’.

Je samozrejme vecou kazdého sudcu, aky pristup, ¢i postup zvoli a ¢i niektory z uz
spomenutych, alebo nim personalizovany. Vo vysledku sposob a vol'ba metéd odporucania
mediacie a jej spritomnenie strandim bude vecou empirického poznania uc¢inku na strany sporu,
toho ktorého z nas.

Par pozndmok a zisteni, o ktorych som sa eSte nezmienil a iste sa s tym stretnu, resp. uz
stretli nie len sudcovia, ale aj kazdy mediator.

Stcasny stav a prax preukézali, Ze je tzv. nemozné vzhl'adom na postavenie sudu a
medidtora, aby tieto subjekty medzi sebou tzv. kooperovali a pripadne poskytli informécie z
obsahu spisu (u mediatora Ciastocne mozné v pripade, udelenia osobitného suhlasu od
ucastnikov mediacie).

Pre lepSiu obrazotvornost’ poukazujem na stav, ked’ sud este pred otvorenim pojednavania
pouci strany o moznosti mediacie a strany s touto formou rieSenia svojho sporu suhlasia, sud
ich odkaZe na mediatora, pricom vSak spis sa neodosiela mediatorovi. Mediator v zdsade nema
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moznost oboznamit’ sa s obsahom spisu a vykonava aj duplicitne tl istii ¢innost’, ktorti uz
zrealizoval sud v ramci vykonu replik, duplik a i. v zmysle postupu ur¢ené¢ho Civilnym
sporovym poriadkom aj s prihliadnutim na zakonnu povinnost’ stran predlozit’ dokazy, ktorymi
disponuju v Case ¢i podania zaloby, alebo pisomnych vyjadreni a tiez povinnosti predniest’
skutkové tvrdenia. Navzdory tomuto medidtor realizuje tzv. opdtovne tikony, ¢i ustne jednania
tzv. vysluchy, vypocutia postojov stran a vychadza iba z listin, ktoré mu dorucia strany v ramci
mediacného konania.

Vyssie popisany stav na jednej strane moze znamenat’ duplicitu, ale aj konanie, ¢i postoj,
ktory moze vyustit’ aj do neochoty strany opakovane predkladat’ kopie, ktoré uz raz predlozili
a na druhej strane mediator nemusi tak disponovat’ vSetkymi podkladmi a informaciami od
stran, na zéklade ktorych by bolo mozné formulovat’ pripadnu dohodu.

Uvidime, ¢i v buducnosti legislativa zareaguje a budu prijaté pripadné zmeny aj ohl'adom
danej veci t.j. nastavenia stavu moznosti poznania obsahu spisu, resp. priamo predlozenia spisu
mediatorovi, ktorym rieSenim by sa odbremenili nielen strany od tzv. opakovanej poziadavky
na uvadzanie rozhodnych skutkovych okolnosti a predkladanie dokazov, ale aj dojde k
odbremeneniu medidtora a tento si bude moct’ vytvorit’ svoj vlastny obraz o prejednavanej veci
a zvolit’ adekvatnu formu vedenia mediacie.

V pripade, ze by existoval zdkonny sposob o postupe ziskania informacii a dokazov zo
stidneho spisu pre mediatora, pripadne aj z mediaéného konania (postacoval by len v
rozsahu predloZzenych dokazov, nie obsahu medidcie — nutné akceptovat’ dovernost’ priebehu a
obsahu medidcie, ako aj povinnost mlcanlivosti)  sa moze predist aj pripadnym, c¢i
nevykonate'nym dohodém prip. az nezdkonnym.

Sudy by Vv pripade zmeny a vytvorenia vyss$ie navrhovaného zakonného rdmca mohli
lepsie posudit’ hodnovernost’ skutkovych tvrdeni v pripadnom sidnom spore (teda ak mediacia
nebude uspes$na), alebo Vv porucenskej agende predchadzat prip. schvaleniu nezakonnych
rodicovskych dohod, ktoré st rodi¢ia schopni uzavriet’ a i..

ZAVER

Vzhl'adom na fakt, Ze u vacSiny osdb uvazujucich, ¢i odkédzanych riesit’ svoj problém
prostrednictvom stdu, existuje nedostatok informacii o tom, ¢o vSetko tzv. buduci stidny spor
so sebou prinasa (psychické, finan¢né, Casové, iné vylohy a Utrapy), ako aj neexistencia
predstavy o priebehu sporu, o jeho dizke a tiez vzhl'adom na nevedomost’ o alternativnych
moznostiach rieSenia sporu a vyhodach tychto odklonov, ktoré takyto postup prinasa, je aj na
nas, aby sme to zmenili astranam tato formu zviditelnili a umoznili im prijat’ slobodné
rozhodnutie poznajtc viacero alternativ a na podklade takejto vedomosti im vytvorili priestor
ucinit’ zaver, ktorou cestou sa vydat’.

Uplne na zaver vyslovujem prianie a snad’ ma buducnost’ presvedéi, ze mediacia bude
riadne etablovand, poznajuc jej vyhody, ktoré podla moéjho nazoru v znatnom rozsahu
prevySuju, nad potencionalnymi nevyhodami. Verim, ze aj za pomoci sudcov sa podari tento
proces zaclenit’ do praxe s jeho aktivnym vyuZzivanim v prospech vSetkych.
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MEDIACIA OCAMI SUDCU
Martin Spak

Okresny sud Spisskd Nova Ves
Abstrakt
Obsahom prispevku je prezentovanie praktickych skusenosti respektive vystupov, ktoré
autor ako sudca Okresné¢ho stdu SpisSska Nova Ves, ziskal pri praktickej aplikécii projektu
., Budovanie a posilnenie alternativneho riesenia sudnych sporov prostrednictvom medidcie

a efektivneho vyuzivania restorativnej justicie v Slovenskej republike a navrhov potrebnych
zmien, ktoré by zefektivnili vyuzitie mediacie na rieSenie sporov z pohl'adu sudcov.

KPucové slova

Mediacia, rieSenie sporu, sud, sudca, Zaloba, strany sporu, rodinnopravna agenda, vyporiadanie
BSM, vyporiadanie podielového spoluvlastnictva, verejné prostriedky

Abstract

The content of the paper is the presentation of practical experience or outputs that the author
as a judge of the District Court Spisska Nova Ves, obtained in the practical application of the
project "Building and strengthening alternative dispute resolution through mediation and the
effective use of restorative justice in the Slovak Republic” and proposals for necessary changes
that would make the use of mediation to resolve disputes more effective from the perspective
of judges.

Key words

Mediation, dispute resolution, court, judge, action, litigants, family law, matrimonial property
settlement, property settlement, public funds

UvVoD

Ako sudcovia okresného studu, ktori posobili tak v oblasti porucenskych sporov ako aj
v civilnej agende, sme presvedceni, Ze justicia ako celok nesmie zaostavat’' v otazkach novych
trendov, prave naopak, justicia by mala prinasat’ inovativne rieSenia tak, aby sa naplnili 3
primarne ciele v justicii, ktorymi su:
1. Rychlost’ sudneho konania
2. Vysoka kvalita sidnych rozhodnuti
3. Efektivnost pri vynakladani verejnych financii.

1. PRINOS MEDIACIE VO VZTAHU K SUDNEMU KONANIU

Medidcia modze byt jednym malym kiskom z celej skladacky, ktorym mdzeme pomerne
jednoducho naplnit’ vSetky 3 primarne ciele tak, ako som ich uviedol. Vyhodou mediécie oproti
klasickému sudnemu konaniu z pohladu sudcu, je bezpochyby moznost’ Casovej flexibility.
Mediatori nemaji obmedzenia tykajice sa urcenych pojednavacich dni, tak ako to je urcené
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v zmysle Rozvrhu prace na stidoch a preto vo veciach, ktoré su typologicky najvhodnejsie pre
mediaciu, napr. vyporiadania BSM, vyporiadania podielovych spoluvlastnictiev, strany mozu s
medidtorom komunikovat’ omnoho flexibilnejSie, ¢im zakonite musi dojst’ k uspore Casu pri
vyrieSeni sporu. Z mojej nielen sudnej, ale aj advokatskej praxe som toho nazoru, ze ¢im spor
dlhsie trva, tym su strany menej naklonené sa dohodnut’. Ja neuznavam, Ze by strany sa mali
v spore tzv. vycerpat, aby z dovodu dizky konania iba z tohto dovodu pristapili k zmieru.
Mediatori preto oproti sudom disponuju vyhodou, nakolko vedia s tym sporom, ale
predovSetkym komunikaciou so stranami, efektivne nalozit a preto je aj vysSia
pravdepodobnost’ dosiahnutia dohody.

Mediacia celkom urcite prispieva aj k zvySeniu kvality sudnych rozhodnuti, nakolko ak
mediatori dokdzu so stranami dosiahnut’ dohodu a to predovsetkym v konaniach, ktoré su
Z ¢asového hladiska najnaro¢nejSie (mam na mysli vyporiadania BSM, zrusenie podielového
spoluvlastnictva a pod. ), tak sudcovia potom maju priestor sa venovat’ tym kauzam, ktoré mézu
byt zo svojho obsahu ojedinelé a tym vytvorit’ priestor pre sudcu na Studium, pripadne na
vyhl'adavanie relevantnych prikladov zo stidnej praxe.

2. EFEKTIVITA VYNAKLADANIA VEREJNYCH PROSTRIEDKOV

Podl'a mojho ndzoru ma mediacia najvacsi vplyv na efektivne vynakladanie verejnych
prostriedkov. Prave v tejto oblasti povazujem medidciu za tplne kl'ai¢ovu a to predovsetkym
v rodinno-pravnej agende a hned’ aj vysvetlim preco. V sudnych konaniach v rodinno-pravnej
agende je zainteresovanych neporovnatel'ne viac subjektov ako pri ostatnych konaniach, okrem
sudcu je to aj administrativny aparat, organ socialnej kurately, pripadne centra pre deti a rodiny.
Posledné dve institucie pomerne tizko spolupracuju aj so sudmi, nakol’ko presetruji pomery
u ucastnikov ateda aj v tomto smere su vynakladané verejné financie. Casto krat sa viak
presetruju pomery, pricom toto presetrenie nie je vobec nutné vykonat’, nakol'’ko napr. rodicia,
si vedia pomery upravit’ aj bez toho, aby ich Kk tomu zaviazal sud. Prave v tejto suvislosti je
podl'a mdjho ndzoru nevyhnutné, aby sa zintenzivnilo povedomie o mediacii, teda aby ucastnici
eSte pred samotnym podanim navrhu na sud (napr. navrh na upravu rodicovskych prav
a povinnosti) vyuzili moznost’ mediacie, teda aby mediator vedel s rodi¢mi flexibilne pracovat
a az nasledne, v pripade (ne)dohody, by bola vec postipend na sud, kde by boli na ustélenie
skutkového stavu vynakladané verejné prostriedky, ktoré by vSak boli vynakladané ucelne.
V stcasnosti je narastajlci trend napadu veci a ¢oraz viac sudy prejednavaji veci tych istych
rodicov. Nové navrhy ucastnici podavaji aj bezprostredne po tom, ako sa pravoplatne skonci
ich vec a v novom navrhu nie st uvedené ziadne nové skutocnosti, ktoré by odévodnovali
zmenu pomerov Vv tejto rodine. V tejto suvislosti stoji za zmienku, aj ked’ to méze vyvolat’ uréita
vinu kontroverzie, prehodnotit’ pravnu upravu tykajicu sa sadnych poplatkov aj vo veciach
vyzivného, pripadne starostlivosti o maloletych, priCom netreba zabudat’ na to, Ze sudca ma
stale moznost oslobodit’ platitel’a siidnych poplatkov od platenia sidnych poplatkov. Ja osobne
mam za to, ze je nutné prehodnotit’ zakon o sudnych poplatkoch a to tak, Ze by boli ti¢astnici
poplatkovo zvyhodneni v pripade, ak vyuZiju sluzby mediatora. Ak dokéaze Stat uSetrit’ na
vydavkoch, ktoré by inak vynalozil na prejednanie veci, tak moze byt Cast’ tychto prostriedkov
vyplatenych ako odmena medidtora.

Zaverom tohto prispevku vyjadrujem presvedcenie, Ze by bolo potrebné nadviazat na
ziskané poznatky v ramci tohto projektu a naplno vyuzit’ potencidl, ktory ndm mediécia prinasa.
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THE CONTRIBUTION OF THE EUROPEAN FORUM FOR
RESTORATIVE JUSTICE TO THE DEVELOPMENT OF
RESTORATIVE JUSTICE

Edit Torz
Executive director, EFRJ

THE EUROPEAN FORUM FOR RESTORATIVE JUSTICE

The European Forum for Restorative Justice (EFRJ) is an international network organisation
that was founded in 2000 and is based in Leuven, Belgium. The EFRJ connects members active
in the field of restorative justice as practitioners, academics and policy makers throughout
Europe and beyond. With its more than 450 members (organisations and individuals), it is the
largest European network in the field of restorative justice. The EFRJ promotes research, policy
and practice development with the vision that every person may have access to high quality
restorative justice services, at any time and in any case. The organisation’s main focus is on the
application of restorative justice to criminal matters but other areas, such as family, school and
community mediation, are also looked at.

As a professional network the EFRJ also finds important to collaborate with other networks.
Since 2012 the EFRJ collaborates with Confederation of European Probation and with EuroPris
in the Criminal Justice Platform Europe (CJPE). The three organisations collaborate in this
framework to reduce re-offending and the impact of crime and to improve methods of working
with victims, communities and offenders throughout Europe. Other important partners in the
EFRJ’s work, among others, are Victim Support Europe, the European Family Justice Center
Alliance, the RAN Network and the Child Friendly Justice European Network.

The EFRJ organises its activities along three strategic objectives:

» Raising awareness on restorative (among the general public and professionals)
* Toinform and influence policy on restorative justice
» Todevelop high quality, research-based restorative justice practice

Besides the activities organised by the EFRJ Secretariat (conferences, seminars, webinars,
trainings, summer and winter schools, publications, project partnerships) a great resource for
the EFRJ lies in its network of members. More than 100 members are part of the different
committees (research, values and standards, training, editorial) and thematic working groups
(at the moment on gender-based violence, hate and polarisation, institutional violence,
environmental justice, schools, restorative cities). Members are involved also in the EFRJ pool
of trainers. The EFRJ established in 2018 the European Restorative Justice Policy Network,
engaging ministry level representatives of European countries to exchange on policy matters
regarding restorative justice.

We believe that as an organisation we represent the restorative justice movement as having
a holistic view on our societies and on social justice aiming at creating more humane justice.

10 www.euforumrj.org This paper incorporates parts of EFRJ publications.
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Restorative justice

Restorative justice is an approach of addressing harm or the risk of harm through engaging
all those affected in a dialogue to come to a common understanding and agreement on how the
harm or wrongdoing can be repaired and justice achieved.

The EFRJ does not defend any ‘best practice’ model of restorative justice, but recognizes
that restorative justice is an evolving approach. However, it is essential that any restorative
practice should be based on core restorative values and principles and should adhere to
standards of good practice.

The criminal justice system and other regulatory systems respond to infractions of rules and
the law. However, they do not directly engage with the lived experience of the people most
affected by these harms. They tend to focus on the perpetrator and to neglect victims. They
struggle to address the distressing emotions that arise from harm and conflict. Further the
system is not designed to build social relationships and cohesion, to enable people of different
cultures to meet and understand each other, and to develop a greater sense of respect and
reciprocal obligations between citizens.

Restorative justice has demonstrated its effectiveness in addressing the underlying causes
and in generating solutions to many contemporary social problems; building and repairing
social relations, generating mutual understanding between antagonistic individuals or groups
and strengthening personal responsibility to respect the feelings, needs and values of others.

Rather than keeping people apart or excluding those perceived as a threat, restorative
processes restore safety and security through bringing people together to undo injustice, repair
harm and alleviate suffering through dialogue and agreement.

The EFRJ looks at restorative justice as a values-based approach with core principles. The
most important values in restorative justice processes are basic human values. The following
four core values are essential in any restorative process:

Justice

Solidarity and responsibility
Respect for human dignity
e Truth

While many different practice models exist within restorative justice (e.g. victim-offender
mediation, conferencing, circles, surrogate dialogue programmes etc.), these should all work
according to certain principles. These are:

e Voluntary participation based on informed consent

e Direct and authentic communication

e Processes designed to fit the participants' needs, capabilities and culture
o Value each participant's needs and wishes equally

e Non-judgemental, multipartial facilitation

e The importance of dialogue

e Rigorous implementation of agreed actions (if any)

Only if all these principles are met by a given practice model can we consider it as part of
restorative justice. The practice should create a safe space for dialogue, that often requires a
long and careful preparation, adaptation of the process (place, timing, way of communication
etc.) to the needs of the parties and respecting the confidential nature of the dialogue. It is
important that parties arrive to any outcome on a voluntary manner. The role of the facilitator,

49



who has to be well-trained for this role, is to prepare the parties, to ensure their safety during
the process and to help an authentic dialogue over what happened, who and how has been
harmed, who is responsible for the harm and what can be done to restore the harm. The
facilitator can not take sides, make suggestions or advise the parties on the contents of their
eventual agreement.

What are the benefits of restorative justice
Research!! shows, that:

* Victims, offenders and the community generally want to participate in restorative
justice;

* Victims and offenders have a much more satisfactory experience of justice;

» Restorative justice reduces the costs of the criminal justice system, and more broadly,
generates savings in health care and other sectors;

* Victim-offender mediation takes a third of the time needed for non-mediated cases;

* Meeting with the offender has been shown to reduce post-traumatic stress symptoms
in the victim;

» Restorative justice promotes desistance from crime.

The most important international documents on restorative justice are:

* United Nations ECOSOC Resolution 2002/12 on basic principles on the use of
restorative justice programmes in criminal matters and the UNODC Handbook on
Restorative Justice Programmes (Second edition, 2020)

» EU Directive 2012/29/EU establishing minimum standards on the rights, support and
protection of victims of crime

* Council of Europe - Recommendation No. R (99) 19 concerning mediation in penal
matters (1999) and CM/Rec(2018)8 CoE recommendation concerning restorative
justice in criminal matters. The implementation of the CM/Rec(2018)8 is further
supported by the Venice Declaration (2021)

The CM/Rec(2018)8 CoE recommendation concerning restorative justice in criminal
matters is the most innovative piece of international legislation on restorative justice. Although
it is not binding, it gives clear and evidence-based practice guidelines for implementing
restorative justice, promotes innovative use of restorative justice outside of the criminal
procedure (e.g. in probation, prison) and calls for a broader shift towards a more restorative
culture in the whole criminal justice system.

The Venice Declaration encourages member States to develop national action plans,
legislation, inter-agency co-operation, training of legal professionals and provide funding for a
wide implementation of restorative justice, also as part of child-friendly justice.

1 https://www.euforumrj.org/sites/default/files/2019-11/a.2.7 .-effectiveness-of-restorative-justice-practices-
2017-efrj.pdf
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Restorative justice — where are we in Europe?

Some form of restorative justice exists in almost all EU Member States, however, different
motives and policy aims in introducing restorative justice led to different implementation over
Europe. The most prevalent practice model is mediation, but conferencing, surrogate dialogue
programmes and circles are also applied. It is rare, however that all these and other practice
models are available parallel and applied based on the needs of the case. Not every country has
a legal framework for restorative justice or a national service provider. Restorative justice is
usually applied in different stages of the criminal procedure, but not everywhere available for
all victims and offenders at all stages. The general application rate is still low (between 2-12%
of all cases with a known offender).

Current developments include using restorative justice in more serious cases and as an
additional tool (e.g. sexual violence, domestic violence, violent extremism, homicide,
restorative programmes in prisons for improving prison climate and reintegration).

Challenges in Europe

Restorative justice is proven to be efficient, but is not used up to its potential (even if
legislation and services are there). Awareness of professionals (police, prosecutors, judges,
probation and prison staff, victim support, lawyers) are still low, therefore victims and offenders
don’t always get suitable information to access restorative justice. In many countries the legal
framework limits the use of restorative justice to minor crimes or only to certain crimes,
especially when it is used as a tool for diversion. While diversion should be available in a
limited scope according to its nature, access to restorative justice should be wider, with not
necessarily offering a benefit or any direct effect for the offender in the procedure. In some
countries there are other criteria to assess whether a case can be referred to restorative justice
and these are often related to the offender (e.g. criminal age, criminal record) that create
imbalance in the access to restorative justice for victims. An other issue is that restorative justice
is often confused with other tools (e.g. alternative sanctions, compensation for victims,
community service). These can be delivered in a restorative manner in case they adhere to the
principles and standards explained above, but often they lack the involvement of the other party,
the voluntary aspect and the dialogue.

When restorative justice can be accessed only through the criminal justice procedure, there
is a danger that the inherent logic, terminology and aims of the criminal justice system (e.g.
strong focus on the offender, time limits) influence too strongly the restorative justice practice,
making it difficult to deliver it according to the desirable standards. Also, especially in more
serious cases, victims feel the need to engage in a dialogue with the offender only at a later
stage, when the criminal justice procedure is over or is in the sentence execution phase.

Geographical availability of restorative justice is also limited in certain countries, that might
lead to discrimination in the access to restorative justice for victims and offenders.

The lack of quantitative data on practice makes it difficult to assess the volume of restorative
justice and to compare data on a European level.

How to move forward restorative justice in Europe?

The EFRJ aims to support the development of restorative justice in several ways. The full
implementation of the CM/Rec(2018)8 CoE recommendation concerning restorative justice in
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criminal matters would be a great step forward in Europe. Ten countries are engaged in a
collaboration called Restorative Justice Strategies for Change, where they establish national
steering groups and regular stakeholder consultations to develop national strategies for
developing restorative justice. This is exactly what the 2021 Venice Declaration calls for. The
EFRJ supports this collaboration and provides space for sharing methods and outcomes.

Through the European Restorative Justice Policy Network the EFRJ is in contact with
national policy makers to share experiences, to create links and a forum of discussion. A further
purpose of this network is to make European policy makers aware of new research outcomes,
innovative practices and international policy matters regarding restorative justice.

Through trainings, publications, conference, summer schools, seminars and art based tools
we aim at raising professional and general awareness on restorative justice. It is of ultimate
importance that restorative justice becomes part of the curriculum in legal education and part
of the ongoing training of legal and other criminal justice professionals.

While the EFRJ does not aim to take a normative role, it develops different guides and
evaluation tools on values and standards of restorative justice in Europe, to be widely used by
policy makers and practice organisations.

Our organisation also looks into possibilities on how to coordinate the development of
evaluation and data recording systems that would help impact assessment, research and policy
development, also in a comparable way.

Finally, through our policy related work, we aim at including restorative justice in different
relevant policy areas and ultimately aim for the adoption on a separate EU Directive on
restorative justice that would bring under one scope both the rights of victims and offenders in
this respect, together with clear standards for high quality and safe practice.

We are grateful for the invitation of the Slovakian Ministry of Justice to this conference, also
giving us the possibility to welcome the Ministry as a new member of our network. We are
keen to collaborate more with you in the future and to support the development of restorative
justice in your country.
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UPLATNENI MEDIACE V RAMCI TRESTNIM RiZENI V CR - USPECHY,
PREKAZKY, INOVACE

PhDr. Andrea Matouskova

Reditelka Probaéni a mediaéni sluzby

Institucionalizace probace a mediace v CR a vychodiska pro ¢innost Probaéni a
mediaéni sluzby

Zavadéni mediace do praxe trestni justice se v CR datuje do poloviny 90. let 20. stoleti.
Tehdy na vybrané ¢eské soudy nastoupili prvni vysokoskolsky vzdélani pracovnici. Ti se zacali
prakticky vénovat obzalovanym a odsouzenym, ale jiz v t¢ dobé pfi projednavani trestnich
pripadl zapojovali poskozené. V justici byla tehdy mj. pozornost zamétena na uplatnéni noveé
zavedenych institutd trestniho fizeni — podminéného zastaveni trestniho stihani a narovnani.
Bylo nezbytné vytvofit podminky pro zajisténi vykonu nové zavedenych alternativnich trestd
— zejména trestu obecné prospéSnych praci a vykonu dohledu nad podminéné odsouzenymi.
Z nize uvedeného grafu je patrné, Ze zavadéni probace a mediace se odehravalo v dobé¢, kdy
soudy nejvice v ramci trestani uzivaly prosté podminéné odsouzeni (65 %, tj. bez povinnosti
podrobit se dohledu) a trest nepodminény (23 %). Tretim, tehdy nejéastéji ukladanym trestem,
byl penézity trest (9 %).

UloZzené tresty v roce 1995

ENEPO

aro

@ Panéite tresty

O Jiné samostatné ulodend
O UpUdténi od potrestani
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Trestni justice v devadesatych letech obdobné jako jiné oblasti spolecenského zivota
prochazela obdobim zmén. Ty zahrnovaly vznik a implementaci novych instituti trestniho
zakona a tadu, jez vyzadovaly transformaci personalnich zdroji a vzdélavani pracovnikil justice
a také vytvareni novych postupii pii projednavani trestnich ptipada a feSeni dopadu trestnych
¢int.

Do tohoto déni vstoupili prvni VS vzdélani pracovnici, ktefi jako specializovani zaméstnanci
vybranych soudti CR do justice vnesli nové impulsy. Nebyly to jenom nové pojmy (probace,
mediace, parole, obét’, klient, komunita), ale také novy pohled na zplisob projednévani trestnich
ptipadd — hovotfim o restorativnim pfistupu. Zavadéni probace a mediace do praxe vyzadovalo
nejen osobni odvahu délat véci jinak, ale i odborné znalosti a podporu profesionald, kteti
V justici pusobili nebo do ni nové prichazeli. Tito lidé, mezi které jsem spole¢né s dalSimi
absolventy univerzit tehdy patfila, také vnimali potfebnost vytvaieni partnerstvi a profesnich
spojenectvi, ktera by transformaci trestni justice a spole¢né sdilenou vizi o jeji podob¢ a obsahu
umoznila realizovat. Dnes jiz bézné¢ hovofime o nutnosti multidisciplinarni spoluprace, ¢imz
myslim nutnost spolupréce slozek jak v rdmci resortu ministerstva spravedlnosti, tak i §iteji ve
smyslu spoluprace s dal§imi resorty — ministerstvem prace a socialnich véci, Skolstvi, vnitra a
zdravotnictvi. Dobfe fungujici vykon trestni spravedlnosti si stejné tak zada otevienost systému
justice ke spoluprace se subjekty stojicimi mimo ni — statni i nestatni organizace.

Nyni vam struéné predstavim proces zavadéni trestni mediace v CR a shrnu nase praktické
zkuSenosti — uvedu nékolik statistickych tidaji pro dokresleni, ale pfedstavim vam hlavné
ptibchy.

Povazuji za nezbytné upozornit na to, zZe za zcela zasadni pro implementaci probace a
mediace do trestniho fizeni v CR povazuji podporu tehdejiiho ministra spravedlnosti JUDr.
Otakara Motejla, pozd¢jsiho prvniho ¢eského verejného obhdjce. Diky jeho podpoie byl navrh
zakona o vzniku Proba¢ni a mediacni sluZby prosazen a jako Zakon €. 257/2000 Sb. vstoupil
1.1.2001 v ucinnost. Institucionalizaci probace a mediace, tj. vytvofenim samostatné slozky
statu a definovanim jeji plisobnosti v trestnim fizeni, byl vytvofen legislativni a organizacni
ramec dnes jiz 22 let uc¢inné fungujiciho systému zajisténi mediace v trestnich vécech. Pojeti
vykonu probace a mediace pod stfechou jedné organizace bylo v dané dobé netypické, ale
jednoznaéné tak potvrdilo ptijeti idey restorativniho p¥istupu a schopnost dét ji v CR praktickou
podobu. Dnes jsme schopni GspéSnymi vysledky nasi prace prokdzat, jak efektivni mize byt
restorativni pfistup naSich zaméstnancti v praxi — at’ uz pfipravuji podminky pro uplatnéni
odklont a alternativnich tresti, vykonavaji dohled nad odsouzenymi, provadeji mediace a
restorativni konference nebo poskytuji podporu a poradenstvi obétem trestnych ¢inil. Do nasi
prace jsme nedavno zapojili dalsi dvé nové inovace — ndmi vytvoreny skupinovy program ucici
pachatele vnimat a reagovat na potieby obéti a pobytovy program pro podminéné propusténé,
ktery podporuje jejich adaptaci na zivot na svobod¢.

Nyni se budu specificky vénovat tématu mediace.

Mediace V trestnich vécech v CR byla, a i dnes je z pohledu policistil, statnich zastupct,
soudcti, ale 1 obhdjcli vnimana jako souc¢ést uplatnéni odklont v trestnim fizeni — jednoznacné
nejcastéji je spojovana s institutem podminéného zastaveni trestniho stihdni, méné pak
S institutem narovndni. Zarovei ale v justici pfetrvava postoj, Ze tyto odklony Ize aplikovat 1
bez zprostfedkovani procesu mediace.
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ROK| PZTS| NAROVNANI
1996 3891 64
1997 4 537 51
1998 3113 8
1999 4 641 14
2000 6 166 25
2001 7704 31
2008 6 764 135
2009 5151 174
2010 3718 148
2015 2 851 81
2020 3005 50
2021 2 627 54

Neustale tak probihd diskuse odborniki, v jakych trestnich ptipadech je vyuziti mediace
vhodné & piinosné. Ceska trestni legislativa nevyluéuje z moznosti zprostfedkovani mediace
mezi pachatelem a obéti zadny trestny ¢in a jedinym limitem je tedy souhlas ucastnikii —
pachatele a obéti. Tim se dostdvame k prvnimu zdsadnimu problému s praktickym dopadem —
tedy jak se pachatel a obét’ 0 moznosti vyuzit mediace dozvi a jak/kym je jim predstavena.

Bez ¢eho se pfi uplatnéni mediace v trestnim fizeni neobejdete je fungujici multidisciplinarni
spoluprace pracovnikil a sdileni restorativniho pfistupu. V praxi to konkrétné znamena:

- informovani a spolupracujici policejni vySetfovatelé, statni zastupci a soudci
- obhgjci sdilejici myslenky restorativniho ptistupu

- spolupracujici pachatelé a obéti trestnych ¢int

- podporujici osoby/subjekty v okoli pachatele a obéti

- Casovy prostor pro pfipravu a provedeni mediace.
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Nyni se podivame na vyvoj poctu zprostfedkovanych mediaci v poslednich 4 letech.

Vyvoj po¢tu mediaci mezi pachatelem a obéti zprostredkovanych proba¢nimi ufedniky

Pocet O Mediace - Dospéli mMediace - Mladez

900
]

500
300

200

100

2018 2019 2020 2021 2022 Rok

Mediace provadéné proba¢nimi tfedniky si v ramci trestniho fizeni v CR nasly zietelné vétsi
vyuziti v rdmei pfipravného fizeni a fizeni pied soudem.

Nejvice ptipadi mediace se tykaji trestné ¢innosti v dopravé (40 % mediaci v roce 2022).

Nejveétsi pocet mediaci uskutecnénych v jednom roce byl historicky zaznamenan na urovni
1 500 ptipadi.

Podivejme se dale na typy pfipadid, které projednavame a ve kterych jsme soubézné
zprostifedkovali mediaci mezi pachatelem a obéti.
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Uplatnéni mediace — typy trestné ¢innosti (rok 2022)

= UbliZeni na zdravi z nedbalosti

B Tézké ublizeni na zdravi z nedbalosti

oVytrznictvi

o Ublizeni na zdravi

O Kradez

B Poskozeni cizi véci

mZanedbani povinné vyzivy

m Porusovani domovni svobody

B Neopravnéné opatieni, padélani a
pozménéni platebniho prostfedku

OPodvod

O Ostatni

Pojd’'me se podivat na divody, pro¢ obéti a pachatelé ptistupuji na nabidku mediaci, které
jim probacni Ufednici nasledné zprostiedkovavaji.

Z vyzkumu mediaci provedenych proba¢nimi ufedniky, ktery uskuteénil Institut pro
kriminologii a socialni prevenci v roce 2010, vyplynulo, Ze obéti na mediaci nejéastéji
pfistupuji z téchto diivodi:

- chtgji pochopit motivaci pachatele k trestnému ¢inu

- chtgji se vyhnout zdlouhavému projednavani trestného ¢inu pred soudem
- chtgji od pachatele slySet omluvu

- chté&ji ziskat ndhradu Skody

- chtéji zapisobit na pachatele, aby se napravil.

Pachatelé k mediaci pfistupuji zejména proto, Ze:

- chtéji se s obéti domluvit na zplisobu nadhrady Skody a poskytnout jim odSkodnéni
- chté&ji se urychlit projednavani ptipadu

- chtéji dosdhnout mirnéjsiho potrestani

- chtgji se obéti osobné omluvit a projevit litost nad tim, co udélali.
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Dva pripady z praxe — dopravni nehody:

34lety fidi€ nezvladl fizeni auta a na naledi dostal smyk, narazil do auta jedouciho pted nim,
které Fidila seniorka. V diisledku nehody doglo ke zranéni Zeny a poskozeni auta. Skody byly
uhrazeny pojistovnou z povinného ruceni. Pachatel pfi vySetfovani spolupracoval, vinu doznal
a citil pottebu zené vSe vysvétlit. V ptipadé potieby ji chtél pomoci nad ramec pojistného
plnéni, a hlavné se ji chtél osobn¢ omluvit. Na zédklad¢ informace na policii proto kontaktoval
probacniho uUfednika, prob¢hlo setkdni a pfedstaveni moznosti spoluprace a zprostiedkovani
mediace. Nasledn¢ probacni ufednik oslovil obét, Zenu seznamil s moznosti uskutecnéni
spole¢ného setkani, vysvétlil ji postup, mozné piinosy a také pravidla mediace. Poté probéhlo
spoleéné setkani pachatele a obéti v prostorach stiediska Probacni a mediaéni sluzby. Zena méla
moznost pachateli vyli¢it dopady nehody na jeji zdravi a omezeni v bézném zivote, které ji
z nehody vyplynuly. Zena byla v dob& nehody na cesté za manzelem do 1é¢ebného zatizent,
kam kazdy den jezdila a vozila mu potfebné véci — po nehodé dva tydny manzela nevidéla,
protoze byla v 1é€bé a omezena v pohybu, nemohla pouzivat auto (bylo v servisu a byla
odkazana na MHD nebo na pomoc lidi, ktefi ji za manzelem vozili), musela si v disledku
zranéni dokupovat léky na bolest. Pachatel ji vysvétlil, jak se na silnici jako fidi€ béZn¢ chova,
ze jezdi 10 let a nikdy nemél nehodu, ze je zdéSen z toho, Ze jizdu nezvladl a Ze zenu nehodou
zranil. Styd¢l se, potteboval se omluvit a slySet od Zeny, zda ho chape a omluvu pfijima. Pti
jednani muz zené nabidl finan¢ni kompenzaci nad rdmec pojistného plnéni, které zena uvitala
a ptijala. Z mistnosti odchézeli spole¢né v druzném hovoru, bylo vidét, ze u obou doslo k ulevé
a navazani osobniho vztahu. Pfipad skoncil rozhodnutim o podminéném zastaveni trestniho
stithani obvinéného muze.

Obdobné mohl skoncit i pfipad druhy, na kterém lze ilustrovat, jak dualezité je spolecné
sdileni restorativniho pfistupu, nebot’ to ovliviiuje postupy pii feseni nasledk trestného ¢inu.
Ptipad se tykal opét dopravni nehody, vinikem byl mlady muz, 23 let, ktery nezvladl predjizdéni
auta a v protisméru jedouciho fidi¢e ohrozil tak, Ze muz vyjel ze silnice a doslo k poskozeni
auta a zranéni fidice, starStho muze ve véku 52 let. Pachatel byl probacnim ufednikem
kontaktovan na zakladé¢ podnétu policie, nasledovalo osobni setkani, vysvétleni postupu a
pravidel mediace, ziskani jeho souhlasu s mediaci. Nasledné proba¢ni ufednik oslovil obét’, se
kterou se rovnéz osobné sesel, vysvétlil proces mediace a ziskal rovnéz souhlas. Spolecné
mediacni jednani se uskutecnilo na stfedisku Probacni a media¢ni sluZzby. Pachatel vysvétlil
davody své nepozornosti pii fizeni, omluvil se za to, Ze neodhadl situaci a ptecenil své sily.
Oba muzi spole¢né sdileli své fidi¢ské zkuSenosti, obét’ pachateli popsala starosti s opravou
auta a omezeni rodiny, ktera auto denné vyuzivala k zaji$téni péce o déti a nemocnou babicku.
Pachatel vyjadfil ochotu poskytnout obéti finan¢ni satisfakci nad rdmec pojistného plnéni,
zejména s ohledem na to, ze vnimal omezeni, které rodiné obéti zpusobil. Jednani bylo
preruseno do druhého dne, kdy mél pachatel konkretizovat své finanéni moZnosti a zptsob
poskytnuti finan¢ni ¢astky. Druhy den pachatel telefonoval proba¢nimu trednikovi, Ze po
poradé se svym obhajcem v jednani pokra¢ovat nebude a 0 mediaci jiz nestoji. Proba¢ni tfednik
tuto zprdvu musel zatelefonovat obéti — star§i muz vyjadfil své osobni zklamdani, nebot
pachatele povazoval za seridzniho muZe, se kterym se v podstaté pfece domluvili a okolnosti
dopravni nehody si vysvétlili, pfijal jeho omluvu a mél pro jeho chovani na silnici urcité
pochopeni. I pfes tuto situaci obét ocenila snahu probac¢niho ufednika béhem mediace a
vyslovila podé€kovani za jim zprostiedkované setkani, byt vysledek, ktery obét’ cekala, byl
nakonec jiny.

Z uvedeného vyzkumu vyplyva, Ze strach z osobniho setkdni na mediaci pocit'uji vice
pachatelé (cca 68 %), nez obéti —ty projevily jisté obavy ze setkani v necelé V4 ptipadl. Pachatel
se setkani s obéti bal vzdy, kdyz ji osobné neznal (100 % ptipadu).
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Mirna vétSina obéti (58 %) se ale domnivala, Ze se s pachatelem na mediaci spiSe nedohodne.

Pripad z praxe — mladistvi

Skupina 3 kamarada (dva mladistvi, jeden dospély) se v noci vloupala do rodinného domu
prarodicii dospé€lého pachatele, odcizili zhruba 30 tisic, které nasledn¢ hned utratili. V dobé
vloupani v dom¢ spala babicka s dédeckem nejstarSiho pachatele, kteii teprve réano zjistili
poskozeni oken, nepotadek v domé a odcizeni financni hotovosti. Policie v kratké dobé¢ zajistila
celou skupinu pachatelii a objasnila motiv celého ¢inu. Mladistvi pachatelé uvéfili starSimu
kamaradovi, Ze je ze strany svych prarodicl, kteti ho po smrti jeho matky 1éta vychovavali,
Sikanovan a tyran, proto se nechali k ¢inu pfemluvit. Vzhledem k okolnostem ptipadu policie
ptedala proba¢nimu ufednikovi pfipad k projednéni — probacni Gfednik kontaktoval obéti a
nabidl jim pomoc a zprostfedkovani mediace. Babicka ihned s mediaci souhlasila (jeji muz se
na setkani necitil), protoze se ji ¢in vnuka a jeho kamaradt osobn¢ velmi dotknul, kladla si za
vinu, jak vnuka vychovali, chtéla si to s nim a dalSimi vytikat. Na mediaci ale piistoupili jen
mladistvi pachatelé, vnuk babicky — nejstarsi pachatel — s policii nespolupracoval a zdrzoval se
nezndmo kde. Mladistvi si pfed mediaci uvédomili, Ze policejni vySetfovani je vazné, proto
s ucasti na mediaci souhlasili, ale jejich pfistup byl spiSe formalni. Béhem mediace babicka
mladistvym vylicila, jak se o vnuka celou dobu starali, jak je v poslednich letech vnuk trapil a
Sikanoval, ukazovala jim SMS zpravy, kterymi jim vyhrozoval, vyjadfovala litost nad tim, jak
se vnuk chové a jak je zastrasuje. Na mladistvé se hlasité zlobila, li¢ila jim, jak se nyni v dom¢
boji s manzelem spat, neciti se bezpecné, boji se kazdého zvuku. Oba mladistvi byli upfimné
zaskocCeni tim, jak je kamarad zneuzil a co obéma senioriim zpiisobili. Nékolikrat se omluvili,
vysvétlovali, proc se tak chovali. Obavali se, co z toho v§eho vyplyne. S pomoci rodi¢t kazdy
z nich uhradil sviyj dil vzniklé Skody a zaroven byl domluven zpisob, jak penize svym rodi¢iim
postupn¢ oba uhradi. Statni zéstupce nasledné¢ rozhodl o podminéném zastaveni trestniho
stihani a zarovenl obéma mladistvym ulozil povinnost uc€astnit se resocializacniho programu.

S jakym vysledkem podle vyzkumu mediace skon¢ily?

- 90 % obéti a pachateltl byla s pribéhem mediace spokojena

- vétSina obéti (82 %) oznacila omluvu pachatele za dostatecnou

- V90 % ptipadi mediace koncila dohodou o zplsobu feseni Skody a dopadu trestného
¢inu

- 8210 obéti se po skonceni mediace citily 1épe, nez predtim

- 2/3 obéti vetily, ze osobni setkdni ptispélo k napraveni pachatele

- skoro 60 % pachateli po mediaci prohlésilo, Ze teprve ted’ si uvédomuji nasledky svého
¢inu

Nasledné¢ po uskutecnéni mediace bylo nejCastéji rozhodnuto o uplatnéni institutu

podminéného zastaveni (60 %), v 16 % pfipadl byl pachatele podminéné odsouzen a
Vv necelych 2 % ptipadii bylo rozhodnuto o narovnani.

Podle vyzkumu provedeného po 4 letech od uskute¢néni mediace a skonceni trestniho
pfipadu byla recidiva zaznamenana u cca 25 % piipadl pachatelti. Nejméné Castou trestnou
¢innost pfitom opakovaly prvotrestané osoby, Castéji trestny ¢in opakovali pachatelé majetkové
trestné ¢innosti.

Jaké jsou aktualni vyzvy Probacni a mediacni sluZby v oblasti dalSiho rozvoje
mediace?
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Ackoli Probaéni a mediaéni sluzba provadi mediace mezi pachatelem a obéti v CR jiz 22.
rokem, jsou oblasti mediace, které chceme a jiz posouvame v letoSnim roce dal — rychleji a
inovativnéji. K tomu potfebujeme, aby naSe mediacni prace byla vetejnosti srozumitelnd a
abychom dialog o této podob¢ napravy vztahii mezi pachatelem a obé&ti nevedli jenom uvnitf
nasi Sluzby a v izkém kruhu spolupracujicich profesionali, ale i s Sirokou vetejnosti. Nékolik
praktickych piikladi, které realizujeme nebo pfipravujeme:

- osvétova prace s verejnosti

Tour de Ceska republika
Den obéti, Den mediace, Tyden restorativni justice

Ucast na roadshow #z0¢idoO¢i

- strategicka partnerstvi
Spoluprace s Policii CR
Mezinarodni spoluprace — Kanada, Slovenska republika, V4

Projekt Strategies for Change — Institut pro restorativni justici

- nové oblasti uplatnéni mediace

Mediace ve vykondvacim fizeni (v¢. mediace s odsouzenymi ve véznicich)
Rozsifeni praxe rodinnych skupinovych konferenci

Provazanost mediaci s programy pro pachatele (Vnimam i Tebe)

Pripad z praxe — vloupani do matei'ské §kolky

Mlady, 25lety muz se zavislosti na drogach, se s cilem ziskat cokoli, co by mohl za Gcelem
potizeni drog zpenézit, vloupal do matefské Skolky — rozbil sklenéné dvete, odcizil Cistici
prostiedky a radio a poté unaven usnul na lavicce ptes Skolkou. Tam ho v noci zadrzela
policejni hlidka, kterd ¢in velmi rychle zjistila. MuZ byl podminéné odsouzen s nafizenym
3letym dohledem probac¢niho Ufednika, zakazem zneuZivani navykovych latek, povinnosti
podrobit se testovani a uhradit zpisobenou Skodu (asi 2 tisice K¢). K nabidce zprostfedkovani
mediace vedla Gvaha proba¢niho pracovnika, ktery vykondval nad muZem dohled, a to
V ndvaznosti na konzultace, pfi kterych hovofili o zptisobu nahrady skody a o tom, jaky vliv
mélo vloupani asi na zaméstnance mateiské skolky a déti a jejich rodice. Proba¢ni Gfednik tedy
k provedeni mediace pfizval kolegyni, ktera navazala kontakt s feditelkou matetské skoly a
nabidku mediace ji vysvétlila, pfedstavila smysl, moZnosti a podobu provedeni. Nasledné doslo
ke spole¢nému setkédni odsouzené¢ho muze s feditelkou matetské Skoly, a to v prostorach
stfediska Proba&ni a media¢ni sluzby. Reditelka muzi vysvétlila, jak ji v noci volala policie, jak
musela do Skolky pfijet, spolupracovat pii vySetfovani a jak rano nemohla skolka zahdjit bézny
provoz — museli vysvétlovat situaci rodi¢lim a zaroven se postarat o ndhradni zpiisob péce o
déti, v zafizeni bylo potieba uklidit, vSechno dezinfikovat. Nasledné¢ museli opakované jednat
S pojistovnou, nékteré véci jim chybély, néco museli provizorné zajistit a nasledné nechat
opravit. Déti byly vydéSené a jejich rodiCe se zlobili, méli své pracovni a jiné povinnosti a ty
se jim v dany den zna¢né zkomplikovaly. Nekteti rodice se bali déti do Skolky posilat, uvazovali
o odhlaseni, zaméstnanci byli rozzlobeni — atmosféra ve Skolce byla napjata, feditelka vse
musela feSit nejen s ufady, ale i se zaméstnanci a rodi¢i déti. Ackoli byla Skoda ve Skolce
V podstaté mald, stravila hodné Casu vyfizovanim a byla unavena a pod stresem. Mlady muz
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v dané dobé jiz uspésné abstinoval, byl schopen vnimat, co udélal a jaké to mélo nasledky.
Reditelce vysvétlil, jak v dané dobé& fungoval, jak Zivot druhych nechapal, jak mu brani drog
zasédhlo do zZivota a zdravi. Mluvil také o tom, jak se mu nyni dafi zit jinak, jak dochazi na 1é¢bu,
pracuje, ma stabilni bydleni. Nabizel feditelce manualni pomoc pii pomocnych pracich ve
$kolce, ale nakonec byla uzaviena dohoda jen o zptisobu splaceni vzniklé §kody. Skoda je nyni
pribézné hrazena a zplsob splaceni je kontrolovan probaénim ufednikem. Reditelka
z media¢niho jednani odchazela s pocitem, Ze nyni jiz mize celou zalezitost skute¢né uzavfit a
veénovat se své bézné praci.

61



RESTORATIVNA JUSTICIA A JEJ UPLATNOVANIE V KONANI PRED SUDOM

JUDr. Daniel Petricko, PhD.
sudca

Pojem ,,restorativna justicia® (v praxi sa pouziva aj pojem restorativne pristupy) sa stal
vSeobecne pouzivanym terminom v trestnom sudnictve. Restorativna justicia vychadza z
myslienky, ktorej podstata spociva predovSetkym v obnove narusSenych vztahov a opdtovnému
nastoleniu veci/situacie do povodného stavu. Na rozdiel od klasického pristupu uprednostiuje
prioritne restoraciu poskodeného (obet' trestného ¢inu) a spolocnosti pred samotnym
potrestanim pachatel’a. Pri restorativnych pristupoch je potrebné mat na zreteli najmé zaujem
poskodeného. Stat musi dbat na to, aby ujma, ktora vznikla protipravnym konanim zo strany
pachatel’a, bola ¢o najlepsie, najrychlejSie a podl'a moznosti aj najefektivnejSie odstranena,
resp. nahradend. Restorativny model obsahuje prvky obnovy spoc¢ivajuce v tom, aby stav, ktory
existoval pred spachanim trestného ¢inu, bol opatovne obnoveny.

Restorativna justicia je ¢astokrat mylne zamienana s ,,alternativnymi trestami®. Javi sa,
Ze tu je skor vhodné pouzitie pojmu alternativna justicia. Rovnako je vsak potrebné uviest, ze
pojem alternativna justicia je pojmom vSeobecnej$im a zahffia aj prvky restorativnej justicie.
Pokial’ by sme detailne rozoberali pojem alternativa, v zdsade by sme sa dostali k zaveru, ze
alternativa je akymsi spdsobom moznosti viacerych rieSeni. Prax nam ukazuje viacero situacii,
kedy alternujeme, teda nahradzame nami osvedcené spOsoby rieSenia istych konkrétnych
situdcii. Alternativa teda sprevadza kazdého jedného z nés pocas celého Zivota a svojim
sposobom nam ukazuje aj iné moznosti rieSenia konkrétnych situacii. Pokiall by sme
restorativnu justiciu vnimali v kontexte alternativy, v takomto pripade mézeme hovorit’, Ze je
ju mozno zaradit' do alternativnej justicie. Nemozno sa vSak stotoznit’ s tvrdenim, zZe
restorativna justicia je zhodnou s alternativnymi trestami. Z vyssie uvedeného mozno vyvodit
jasny zamer, Ze restorativna justicia predstavuje akusi alternativu v trestnom konani.

Trestné konanie predstavuje Specificky spdsob konania a mé osobitné postavenie v
systéme prava. Jeho Specifické postavenie je najma v tom, Ze trestné pravo je ultima ratio, a
teda nastupuje ako Uplne posledna inStancia tam, kde ostatné odvetvia prava nedokazali zjednat’
napravu. Trestnym pravom dokdzeme zdsadnym spdsobom zasahovat’ do prav a pravom
chranenych zaujmov fyzickych a pravnickych osob. Je preto namieste, aby aj trestné pravo malo
svoje limity a nebolo aplikované pausalizovane. Mam na mysli predovSetkym vyuzivanie
postupov na mieru, na vsetky procesné situacie. Prax nam totiz odhal'uje situacie, ktorych
podstata sa moze javit’ na prvy pohl'ad ako totozna, avSak pri detailnejSom skimani okolnosti
na strane skutku, pachatela ¢i obete zistime, ze tieto st diametralne odlisné. Jednoducho
povedané, nie je kradez ako kradez. Preto aj trestné pravo musi obsahovat’ alternativu v
postupoch a v trestani. Trestné pravo nesmie byt iba néastrojom na sankcionovanie, ale musi
vnimat’ ¢iastoCnym spdsobom aj potreby subjektov priamo zGéastnenych ¢i dotknutych
konkrétnym trestnym ¢inom.
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Pokial’ hovorime o alternative v trestnom prave, tak pod tento vSeobecny pojem moZeme
subsumovat’ alternativne tresty, ale aj restorativnu justiciu. Uvedeny zaver teda koreSponduje s
predstavou, Ze v trestnom prdve mozeme dokonalo vyuzit' alternativu, ¢i uz vo forme
alternativneho trestania alebo vyuzivanim restorativy v podmienkach Slovenskej republiky vo
forme trestnej mediacie.

Aj napriek tomu, Ze podstata tohto prispevku je venovana restorativnej justicii, nie je
mozné nespomenut’ aj SirsSi kontext vnimania alternativnej justicie. V zmysle alternativnej
justicie prezentujem ,teériu 80 vs. 20, ktord vychddza z podstaty vplyvu konkrétnych
subjektov trestného konania na jednotlivé spOsoby alternativnej justicie a vyuzivania
alternativnej justicie. V pripade restorativnej justicie, ktora sa v podmienkach Slovenskej
republiky realizuje najmé vyuZivanim trestnej mediacie, je tento proces viac v kompetencii
prokuratora ako sudu. Prave prokurator, ako dominus litis pripravného konania, ma jedine¢né
opravnenie skoncit’ trestné konanie aj alternativnym sposobom. V pripravnom konani tak
mozno vyuzitim prvkov trestnej medidcie zrealizovat prvotné sito. Mozno teda konstatovat’, ze
v 80-tich % je oblast’ restorativnej justicie vyuzivana postupom prokuratora a v 20-tich % je
vyuzivana sudcami.

Naopak, pokial’ aplikujeme alternativne justiciu z pohl'adu probacie, mozno konstatovat’,
ze trestanie patri do kompetencie sudov. VyuZzivanie probaénych opatreni a programov ako
sucast’ sankcii v 80-tich % patri do kompetencii sudov, v 20-tich % do kompetencii
prokuratdry, napr. ako ndvrhova kompetencia pri dohode o vine a treste a pod.. Mozno teda
uviest’, Ze oblast’ restorativnej justicie a alternativnych trestov sa da v komplexe vnimat’ ako
jedna vel’ka mnozina s nazvom alternativna justicia, ktora sa riadi ,,zasadou 80 vs. 20°. Takéto
pomerové vymedzenie vSak nemusi totozne kooperovat’ so Statistickymi tdajmi, ktoré mozu
byt v jednotlivych regiénoch a oblastiach rozdielne.

Isté tresty pri niektorych odsudenych su skér trestom pre spolo¢nost’, obet’ a
probacného media¢ného uradnika, nez pre odsudeného.

Tymto citatom z praxe by som rad demonstroval skuto¢nost’, Ze samotna trestna justicia
musi zdsadnym sposobom pracovat’ so svojou mocou, ktord spo€iva v moznosti ukladania
trestov. Prax nam castokrat nastavuje zrkadlo, kedy ide pri ukladani niektorych trestov 0
trestanie skor formalne a neplni svoj skuto¢ny tcel. Zastavam néazor, Ze podstatou trestného
konania a trestania nema byt’ zaujem Statu len na potrestani pachatel'a akymkol'vek sposobom.
Je potrebné vnimat’ aj prevenciu ¢i moZnosti odstrdnenia alebo neodstranenia Skodlivého
nasledku (Skody), ktory nastal. V praxi sa treba vyvarovat’ takym ukladaniam trestov, ktoré st
formalne a v kone¢nom ddsledku pre pachatel’a a pre spolo¢nost’ neprinosné. Jedinym vitazom
v tomto konani moze byt Statistika, ktora by vykazovala pravoplatne skon¢enu vec pomerne
rychlo, avSak bez ohl'adu na dopad na péchatel’a, spolo¢nost’ a v neposlednom rade na obet’
trestného ¢inu. Mnohi pachatelia tak pri niektorych trestoch zastavaji nazor ,,nedostal som nic,
iba podmienku®. Takéto vnimanie trestania z pohl'adu pachatel'a nemdze byt akceptované a
takyto trest neplni ucel.

Uplatiiovanie v konani pred sidom
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Uplatilovanie principov restorativnej justicie v konani pred siadom mozno vnimat’ z troch
zakladnych hladisk. Asi tym najvyuzivanej$im je postup po podani obzaloby v zmysle § 241
Trestného poriadku. Po podani obzaloby samosudca obzalobu preskima z pohl'adu jej formy
a obsahu a méze vyuzit’ jednu z moznosti, ktord mu uklada procesny predpis. Castokrat sa v
praxi stretdvame aj s ndzorom, ze vyuzitie trestnej medidcie je mozné iba po podani obzaloby
postupom podl'a § 241 Trestného poriadku. Tu je vSak potrebné poukazat’ aj na ustanovenie
§ 290 ods. 5 Trestného poriadku, ktoré hovori aj o moznosti rozhodnutia mimo hlavného
pojednavania. Tato moznost' aj po otvoreni hlavného pojedndvania nebrani samosudcovi
uplatnit’ instituty trestnej medidcie a vec aj po zacati hlavného pojednavania skoncit’ zmierom
¢i podmiene¢nym zastavenim trestného stihania. Sud by sa nemal uspokojit’ iba s formalnym
potrestanim pachatela a odkdzanim poSkodené¢ho s narokom na civilny proces. Pokial’ to
okolnosti pripadu umoziiuju, je na mieste vyuzit’ aj takito moznost’, hoci uz vo faze po zacati
hlavného pojednavania. Zaverom pri vahe o aplikacii prvkov trestnej mediacie v konani pred
sudom je potrebné poukazat’ aj na vykonavacie konanie. V tomto kontexte je potrebné poukazat’
na zakon €. 550/2003 Z. z. o probacnych a mediacnych uradnikoch, ktory v § 3 ods. 1 pism.
¢) pontka moznost’ zrealizovat’ ikony mediécie aj vo vztahu k ndhrade Skody, pri€om uvedené
ustanovenie nema procesné limity vyuzitia. Ide prioritne o situacie, kedy je pachatel’'ovi ulozena
povinnost’ nahrady skody, ¢i uz v zmysle § 287 Trestného poriadku, ale najma § 51 Trestného
zakona ako povinnost’. Je pravdou, ze nesplnenie povinnosti postupom podl'a § 287 Trestného
poriadku a § 51 ods. 4 pism. d) Trestného zdkona (eventudlne aj pism. €) ma odlisné nasledky.
Na druhej strane vSak hl'adanie mozZnosti na to, aby pachatel’ nahradil Skodu, by malo byt
V primarnom zaujme §tatu, bez ohl'adu na fakt, Ze uz doslo k odsudeniu pachatel’a.

Restorativa a prax

Od aplikacie institutov trestnej mediacie do trestného poriadku ndm prax priniesla
viacero situacii, s ktorymi sa musela vysporiadat. V prvom rade by som chcel poukazat’ na
spdsob udel'ovania opravnenia v prospech proba¢ného a media¢ného uradnika na zrealizovanie
ukonov medidcie. Prax si v niektorych pripadoch osvojila udelenie konkrétneho pokynu bud’
priamo na zmier, alebo na podmienecné zastavenie trestného stihania. Takéto udelenie
konkrétneho pokynu v§ak nemozno povazovat za spravne, nakol’ko dochadza k prejudikovaniu
postupu. Pri udeleni pokynu totiz samosudca ¢i prokurator eSte nedokaze posudit’, ktord z
mozZnosti trestne] mediacie bude vhodna a mozna. Uvedeny zaver vychadza aj z uznesenia
Krajského sudu v Ziline z 20. augusta 2019, sp. zn. 1To/61/2019, ktory uviedol, Ze probacny
a mediacny uradnik moze vykonavat jednotlivé uikony medidcie az potom, co ziskal pisomny
suhlas obzalovaného a poskodeného a zaroven pokyn na vykonanie mediacie dal predseda
sendtu, samosudca alebo prokurdtor. Konecné rozhodnutie vo veci ostava vo vylucnej
pravomoci sudu a\ pripravnom konani prokurdtora, pricom sud alebo prokurator
neovphviuje vysledok mediacie, nezasahuje do mediacného procesu a neurcuje vopred
probacnému a mediacnému uradnikovi k akému druhu odklonu ma mediaciu viest. Probacny
a mediacny uradnik tu ma priestor k tomu, aby stranam ponukol inu mozZnost rieSenia trestnej

veci nez je klasické trestné konanie.*

12 Uznesenie Krajského sud v Ziline z 20. augusta 2019, sp. zn. 1To/61/2019
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Zaverom je potrebné uviest’ jeden zasadny fakt, ktory méze mnohych zainteresovanych
odradzat’ od moznosti aplikovania instititov trestnej medidcie. V zésade je potrebné uviest,, ze
na trestné konanie sa kladie pomerne vysoky doraz z hl'adiska jeho kvality, ale aj rychlosti. Cim
neskor po spachani trestného ¢inu prichadza trest, tym menej je adresnejsi a neposobi tak, ako
by posobit’ mal. Tu Castokrat dochadza k stretu zaujmov, ktoré vo svojej podstate hovoria o
tom, ze na jednej strane je potrebné, aby trestné konanie bolo ¢o najefektivnejSie a na druhej
strane rychle. Castokrat totiz po¢ut’ narativ, e uplatiiovanie principov restorativnej justicie v
podobe trestnej mediacie méa zdihavy charakter. Pri prvotnom pohlade sa nam takyto postup
moze naozaj javit’ ako procesne zlozitejsi a dlhsi. Ak sa vSak na tuto problematiku pozrieme zo
SirSieho pohladu, mézeme dospiet’ k inému zdveru. Pri uloZeni trestu odnatia slobody s
podmiene¢nym odkladom jeho vykonu na primerant skisobnu dobu je potrebné uviest, ze
spisovy material vo svojej podstate koluje celym sidnym oddelenim az do uplynutia skiSobnej
doby, ¢o moze predstavovat’ aj dobu niekolkych rokov. Pocas tohto obdobia je potrebné
rozhodnit’ minimalne raz, a to o osvedCeni sa pachatela v skuSobnej dobe, nehovoriac o
parcialnej Casti pozostavajucej z moznosti skiimania vedenia zivota a rozhodnutia o
potencidlnom predlzeni skuSobnej doby ¢i rozhodnutie o neosvedCeni sa nariadeni
nepodmieneéného trestu. Vsetky tieto procesné rozhodnutia absentuju pri vyuziti zmieru. Pri
rozhodnuti o zmieri sa vec momentom pravoplatnosti uznesenia kon¢i a byrokraticky uz
nezat'azuje sudne oddelenie. A to som este nepoukézal na nahradu Skody...

St veci a situacie, ktoré nezmenime, ale dokaZeme zmenit’ nas pohl’ad na ne.

Skutocnost’, Ze sa niekto stal obetou trestného Cinu uz nezmenime, dokazeme vsak
zmenit’ nas pohl'ad na tito obet. Nech pre nas obet’ (poskodeny v trestnom konani) nie je iba
zdroj informadcii, ktory jednoducho vytazime pre uUcely objasnenia skutku a odsudenia
pachatel’a. Nech je pre nas tym subjektom, ktory bol najviac dotknuty trestnym ¢inom a jeho
Zivot sa trestnym ¢inom mohol zmenit'.
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BUDOVANIE A POSILNENIE VYUZIVANIA NASTROJOV RESTORATIVNEJ
JUSTICIE

Klatik Jaroslav — Vasko Adrian

Uvod

V ramci naSho prispevku chceme reagovat na neskoncené budovanie néstrojov
restorativnej justicie v slovenskom trestnom prave, podstata ktorej sa zaCala presadzovat uz
v ramci rekodifikacnych prac pri priprave rekodifikovaného Trestného zakona a Trestného
poriadku, ¢o vyustilo do ich i€innosti k 1. januaru 2006. Kazdopadne aj niekol’ko noviel, najma
pokial i§lo o Upravu alternativnych trestov zdovodiovalo svoje opodstatnenie prave uplatnenim
a budovanim koncepcie restorativnej justicie. V sti¢asnom obdobi Ministerstvo spravodlivosti
SR presadzuje do praxe principy restorativnej justicie a podporuje alternativne rieSenia sporov.
Za tym ucelom vznikol projekt ,,Budovanie a posilnenie alternativneho rieSenia sporov
prostrednictvom mediacie a efektivneho vyuzivania néstrojov restorativnej justicie
v Slovenskej republike®, ktory kazdopadne sleduje vyznamnu odborna diskusiu k rozsiahlej
uprave Trestného zdkona a Trestného poriadku, kde nesporne ciel’ tejto upravy je takmer
identicky s cielom rekodifikacie Trestného zakona a Trestného poriadku. Vypracovanie
rozsiahlej a prelomovej novely Trestného zakona a Trestného poriadku sa neda urobit’ zo dia
na deii a bez toho, aby sa k takejto odbornej diskusii nemohli vyjadrit’ najmé odbornici z praxe,
akademicki pracovnici, odbornici z prostredia ZVJS a Ministerstva spravodlivosti SR. Velka
ulohu tu zohravaju aj odborné diskusie, vymeny nazorov medzi odbornikmi z praxe, i ked’
Vv ramci trestnej politiky SR ¢asto ta kone¢na podoba je po niekolkych ¢itaniach v NR SR do
istej miery pozmenend. Kazdopadne odborna verejnost’ a sidna prax ofakava vypracovanie
rozsiahlej a prelomovej novely Trestného zdkona, ktord by menila trestna politiku podla
principov restorativnej justicie a odklonila ju od vyraznej represivnej funkcii, ¢im by nebola
dominantnou retributivna justicia. Sudna prax sa v sucasnosti zaoberd najmi nedostatkom
probacnych a media¢nych tradnikov, nedostatkom vysSich stidnych turadnikov a Casto
s naro¢nou administrativnou agendou. Aj preto sa javia ciele, ktoré st stanovené v ramci takejto
moznej novely ako vel'mi inSpirujuce a potrebné, ide najmi o implementaciu principov
restorativnej justicie do slovenskej trestnej politiky, doraz na napravu negativnych nasledkov
trestného Cinu a vys$$iu mieru ochrany zauymov poskodenych, harmonizéciu trestnych sadzieb
arozsirenie priestoru pre spravodlivejSie rozhodovanie trestnych sudov.  Hlavnym
vychodiskom reformy ma byt snaha o modernizéciu trestnej politiky, jej pevnejSie ukotvenie
Vv europskej pravnej tradicii a podpora principov restorativnej justicie. Kazdopadne je to téma,
ktora nie je témou politickou, ale najmé odbornou, preto jej aktudlnost’ bude bez ohl'adu na
akukol'vek politicki reprezentdciu stale trvat. Domnievame sa, Ze restorativna justicia
a alternativne tresty, ktoré¢ zahriiujii aj iné¢ aktualne témy trestného prava, ako zrychlenie,
zhospodarnenie, zefektivnenie trestného konania'®, vyuzitie odklonov v trestnom konani,

13 KLATIK, J. 2010. Zrychlenie a zhospodarnenie trestného konania - 1. vyd. - Banska Bystrica: Univerzita
Mateja Bela, 2010. - 329 s. - ISBN 978-80-8083-806-5.
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odbremenenie trestného sudnictva od znac¢nej administrativnej agendy, a najma presadenie
individualnej prevencie.* Tieto aktualne témy sa neskon¢ia u¢innost'ou akejkol'vek novely, aj
keby iSlo o reformnt a rozsiahlu novelu, ked’Ze prave trestna politika Slovenskej republiky
musi efektivne reagovat’ na rozne celospolocenské udalosti, a presadzovat’, najmé pokial’ ide
0 vysku trestov pri jednotlivych trestnych ¢inoch tzv. harmonizaciu sankcii medzi jednotlivymi
statmi EU. Azda tou vel'mi potrebnou a nevyhnutnou zmenou je Gprava malej $kody podla §
125 ods. 1 Trestného zakona, pricom podla ustdleného navrhu by tato Skoda mala byt’ 500,- €,
I ked” autori tohto prispevku zastavaju nazor, zZe v tomto kontexte by tato mala skoda mala byt
Skoda prevysujuca sumu 700,- €, ¢o by odrzkadl'ovalo ekonomicky vyvoj nielen na Slovensku
(inflacia - indexy spotrebitel'skych cien), ale aj v EU za poslednych 17 rokov, kedy bola G¢inna
Skoda prevysujuca sumu 266,- €.

1 Predpokladané zmeny v Trestnom zikone

Odborné diskusie sa tykaji najmi trestu odnatia slobody, ktory predstavuje pre Statny
rozpocet SR azda najdrahsi trest a zabezpecenie jeho vykonu pri sii¢asnej ekonomickej situacii
za vel'mi problematicky, preto je potrebné sa zamerat’ aj zabranenie recidivy. Restorativna
justicia preto dopliia tradiéné trestné konanie o vhodné alternativy. Ich cielom je, aby pachatel’
prevzal zodpovednost’ za spachany trestny ¢in vo vzt'ahu k poskodenej strane a k povinnosti
nahradit’ $kodu, ¢im sa viac chrania zdujmy posSkodenych. V oblasti aplikacie trestov
nespojenych s odnatim slobody dochadza k roz§ireniu moznosti ich vyuzitia, ked’ze sa zavadza
aj obligatorna forma ich uloZenia (v menej zavaznych pripadoch a za predpokladu, ze pachatel’
pred spachanim trestného ¢inu nebol odsudeny). Zaviedol by sa novy institat kratkodobého
trestu odnatia slobody, ktory bude mozné ulozit’ v dvoch variantoch. Pri prvom bude mozné
pachatel'ovi uloZit’ kratkodoby trest odnatia slobody v trvani od dvoch do $tyroch tyZzdnov. Pri
druhej moZnosti siid uloZi trojmesacny trest odnatia slobody, ktorého povinnou sucast'ou bude
Specialny resocializaény program. Tento Specificky program sa bude vykonavat v troch
vybranych utvaroch na vykon trestu, kde budi vytvorené osobitné podmienky pre vhodny
priebeh resocializa¢nych programov. V rdmci drogovej trestnej ¢innosti by doslo k odliSenie
beznych konzumentov od dilerov. Pri nepatrnom mnozstve drogy pre vlastnil potrebu bude
mozné vec riesit’ v priestupkovom konani. Zaroven sa pri mladistvych rozsiruje pdsobnost’
probacnej a mediacnej sluzby aj do priestupkove] oblasti. Ak teda bude niekto prichyteny
S nepatrnym mnozstvom drogy, bude nielen potrestany (napr. v priestupkovom konani), ale
dostane aj potrebnu pomoc prostrednictvom mediacnej sluzby. Novela by reagovala na
dlhodobu poziadavku odbornej verejnosti upravit trestné sadzby, ktoré sa v niektorych
pripadoch vymykajii eurépskym Standardom. Navrh zédkona by priniesol ¢iasto¢né korekcie
Vv rozpitiach trestnych sadzieb napr. drogovych trestnych ¢inov a ekonomickych trestnych
¢inov, ktoré umoznia sidom spravodlivejSie posudit’ konkrétne pripady. Navrh novely by sa
nedotykal vysokych trestnych sadzieb za korupciu a zneuZivanie pravomoci verejného Cinitel’a,
ktoré ostavaju zachované. ,,Drobné*, menej zdvazné trestné veci by bolo mozné riesit’ v rezime

14 KLATIK, J. 2007. Odklon v trestnom konani ako prostriedok racionalizacie trestnej spravodlivosti. In
Pravny obzor : teoreticky ¢asopis pre otazKy $tatu a prava / Ustav §tatu a prava SAV. - Bratislava : SAP - Slovak
Academic Press, 2007. - ISSN 0032-6984. - Ro¢. 90, ¢. 1 (2007), s. 53-64.
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priestupkov (v zmysle zasady ultima ratio). Naopak, pre najzdvaznejsie pripady by sa zaviedla
tzv. Skoda mimoriadne velkého rozsahu na nad 1 mil. eur. V tychto pripadoch dochadza
k zvySeniu dolnych hranic trestnej sadzby az o polovicu. Rezim priestupkov v$ak bude mozné
po novom vyuzivat’ aj pri d’alSich vybranych trestnych ¢inoch. Vd’aka vyuzivaniu probacie to
umozni u¢innejsi boj najma proti 'ahsej drogovej kriminalite, ale napriklad aj proti extrémizmu.
Operacny program ,,Efektivna verejna sprava“ Projekt ,,Budovanie a posilnenie alternativneho
rieSenia sporov prostrednictvom medidcie a efektivneho vyuzivania nastrojov restorativnej
justicie v Slovenskej republike® je sucastou operacného programu ,,Efektivna verejna sprava“
a je podporeny z Eurdpskeho socidlneho fondu. Tento projekt restorativnej justicie by si
vyzadoval okrem velkej novely Trestného zdkona aj zasahy do Trestného poriadku, zdkona
0 priestupkoch, zakona o proba¢nych a media¢nych tradnikoch, zakona o vykone trestu odiatia
slobody, zdkona o kontrole vykonu niektorych rozhodnuti technickymi prostriedkami a d’alSich
pravnych predpisov s viac ako 640 novelizacnymi bodmi. Pokial’ ide o zékladné principy
restorativnej, obnovujicej spravodlivosti v ramci novely ,,Restorativna justicia®, tak hlavnym
cielom Statu je obnovit' naruSené vztahy pravne, ekonomické i socidlne do stavu pred
spachanim deliktu, kladie doraz na obet’ resp. poSkodeného a ich zadujmy na néhrade Skody
alebo odstraneni Skodlivého nasledku, odsudeny nie je vnimany ako nepriatel’ spolocnosti a ma
pravo na dostojné zaobchadzanie a sankciu, ktord bude primerand okolnostiam deliktu,
osobnym pomerom pachatel’a a pri trestani sa zohl'adni aj jeho skuto¢ny postoj k spachanému
deliktu, odsudeny je vedeny k uvedomeniu si $kodlivosti svojho spravania, ako aj k Skodlivosti
jeho nésledkov a k prebratiu zodpovednosti, odsudeny je motivovany/nabadany k aktivhemu
konaniu a k dobrovol'nej nédhrade Skody ¢i odstraneniu Skodlivého nasledku, odstdeny je
vedeny k aktivnemu konaniu smerujucemu k dosiahnutiu socidlneho zmieru medzi pachatel'om
a obet'ou/posSkodenym, ako aj v dotknutej komunite, uvazovanie odsideného (jeho spravanie a
spdsob zivota) by malo byt pod vplyvom restorativneho procesu, sankcie na mieru a
resocializacného poOsobenia Statu zmenené tak, aby v buducnosti nespravil zlé Zivotné
rozhodnutie, ktoré by ho opitovne dostalo pred sud. Novela si kladie za ciel’ systematicky
pracovat’ so Styrmi skupinami osob: osoby, ktoré sa po prvykrat dopustili trestného Cinu, tzv.
»prvopachatelia®“, osoby, ktoré doposial’ neboli vo vykone trestu odnatia slobody (aj ked” uz
boli viackrat potrestané), osoby, ktoré uz boli vo vykone trestu odnatia slobody, ale po
prepusteni z vykonu trestu viedli dlhti dobu riadny Zivot, mladistvé osoby.®

2 Koncepcia restorativnej justicie

Koncepcia restorativneho trestania, resp. restorativnej justicie (z angl. restore - obnovit,,
znovuzaviest, navratit do povodného stavu, obnovujuca spravodlivost’) je urcity koncept
zaobchadzania s pachatelom, odlisny od klasickej koncepcie retributivneho trestania, resp.
retributivnej justicie, tzv. trestajucej (vo vSeobecnom vyzname je retribucia od¢inenie alebo
odplata), vychadzajlicej z ndzoru, Ze sicasna trestnd spravodlivost nie je adekvatnou reakciou
spolo¢nosti na rast kriminality, nevedie k ochrane jednotlivca i spolo¢nosti. Ide o koncept,
ktory nadvdzuje na niektoré myslienky odmietajuce Staitny monopol na rieSenie konfliktov

15 Internetovy zdroj: Parlamentna tla¢ 1528 , Datum dorudenia: 30. 3. 2023
https://www.nrsr.sk/web/Default.aspx?sid=zakony/cpt&ZakZborID=13&CisObdobia=8&ID=1528
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trestnej povahy.!® Koncepciu restorativneho trestania je mozné chapat’ ako subor metdd, ktoré
charakterizuji urcity pristup k rieSeniu problematiky zlo€innosti. Ide o také ponatie trestnej
spravodlivosti, v ktorej st zastipené prvky zdoraznujlice prava poskodenych a mimostdne
prejednavanie trestnych veci.’ Je viak potrebné poukazat na uréité nebezpedenstvo
restorativneho ponatia spravodlivosti a S nim stvisiacich odklonov v trestnom konani ako
aj d’algich alternativ v rieSeni trestnych veci.'® Ich pouzitie je viazané na menej zavazné trestné
¢iny a do zna¢nej miery determinované tym, ze sa sustred’'uje na riesenie konfliktu medzi
pachatelom trestného ¢inu a jeho bezprostrednou obetou, a preto je nevhodné pre rieSenie
trestnych ¢inov, ktoré nie st dosledkom takého konfliktu, alebo kde na jednej strane konfliktu
stoji $tat reprezentovany konkrétnym $tatnym orgdnom.'® Po rekodifikécii Trestného poriadku
je ich pouzitie mozné aj pri zadvaznych trestnych ¢inoch. Koncepciu restorativneho trestania
nemozno chapat’ ako uceleny systém reakcie spolocnosti na trestnu ¢innost’. Predstavuje skor
urCity paralelny systém, pdsobiaci vedl'a klasickej trestnej justicie alebo v mnohych smeroch
systém, ktory trestnt justiciu dopiiia.?’ Tato koncepcia vnima trestny ¢in predovietkym ako
poskodenie jednej osoby osobou inou. Sustred’uje sa na konflikt, ktory vznikol medzi
poskodenym (obetou) a pachatelom, priCom kladie doraz na jeho odstranenie, Co je
samozrejmé aj vo verejnom zaujme.?! Poéita s aktivnou ¢innostou obvineného a zohl'adnenim
potrieb a zdujmov poskodeného a d’alsich subjektov dotknutych trestnym ¢inom.?? V tomto
kontexte ide o urcité Usilie o obnovenie trestnym ¢inom narusené¢ho alebo ohrozeného systému
chranenych hodnét a socialnych vztahov a tiez ju mozno povazovat za myslienkovy pramen
naplnenia obsahu legislativneho zakotvenia i praktického uplatnenia vacSiny alternativnych
sposobov rieSenia trestnych veci, najma pravnych institutov spojenych s odklonmi a velke;j
Casti alternativnych trestov, t.j alternativ k trestu odiiatia slobody.”® Ked'Ze tato koncepcia
trestania predstavuje Vv podstate novy model rieSenia konfliktov, ktoré dosahuji intenzitu
trestnych ¢inov, a je alternativou k tradicnej (retributivnej) koncepcii trestania, je samozrejme
potrebné prekonavat’ urciti nedoveru alebo pochybnosti sprevadzajtce aplikaciu restorativnych
postupov a opatreni.

Koncepcia restorativneho trestania by teda mala vychadzat’ z nasledujtcich principov:

16 KLATIK, J. 2015. Uplatnenie prava na ndhradu $kody pri rozhodovani o odklonoch v trestnom konani =
Exercise of the right to compensation when deciding on diversions in criminal proceedings In Restorativna justicia
a alternativne tresty v aplikacnej praxi : zbornik prispevkov z medzinarodnej konferencie, [Trnava], september
2015 - 1. vyd. - Praha : Leges, 2015, s. 193 a nasl.

17 KLATIK, J. 2008. Koncepcia restorativneho trestania a systém alternativneho rie§enia trestnych veci
v Slovenskej republike. Justi¢na revue, 60, 2008, ¢. 1, s. 73 nasl.

18 KLATIK, J. 2008. Koncepcia restorativneho trestania a systém alternativneho rieSenia trestnych veci v
Slovenskej republike . In Justi¢na revue : ¢asopis pre pravnu prax. - Bratislava : Pravnicky ustav Ministerstva
spravodlivosti SR, 2008, s. 84.

19 KLATIK, J. 2010. Zrychlenie a zhospodarnenie trestného konania - 1. vyd. - Banska Bystrica: Univerzita
Mateja Bela, 2010, s. 54.

20VALKOVA, H.- SOTOLAR, A. 2000. Restorativni justice - trestni politika pro 21. stoleti? In: Trestni pravo.
2000, Orac, ¢. 1, s. 4.

2L KLATIK, J. 2008. K historii, pojmu a uelu odklonu v trestnom konani
In Bulletin slovenskej advokacie. - Bratislava : Slovenska advokatska komora, 2008. - ISSN 1335-1079. - Ro¢.
14, €. 3 (2008), s. 25 a nasl.

2 KLATIK, J. 2010. Zrychlenie a zhospodarnenie trestného konania - 1. vyd. - Banska Bystrica: Univerzita
Mateja Bela, 2010, s. 87 a nasl.

23 KARABEC, Z. 2003. Jak4 je budoucnost trestni justice? In: Trestni pravo. 2003, Orac, ¢&. 4, s. 3.
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zlo€in nemd byt povazovany za poruSenie spolocenského poriadku ani za prekrocenie
abstraktnych pravno-moralnych pravidiel, ale ma byt chapany predovsetkym ako skoda
(ujma), ktora bola sposobena obeti a ako hrozba pre bezpecnost’ spolo¢nosti,

reakcia na zlo¢in ma prispiet’ ku zniZeniu (odstraneniu) tejto Skody a hrozby,

tendencia K sprisnovaniu trestnej represie (ukladanie prisnejSich trestov) je
kontraproduktivna, najma u mladistvych pachatelov. V zmysle § 95 ods. 2 TZ precin
nie je trestnym ¢inom, ak ho spachal mladistvy a jeho zavaznost’ je mala,

pachatel’ sa ma aktivne zacastiiovat na ndhrade sposobenej Skody (na odstraneni
Skodlivych nasledkov trestného ¢inu) a maji mu pri tom byt zachované vsetky prava
ako ostatnym obCanom, ako je to najmi v pripade zmieru, podmiene¢ného zastavenia
trestného stihania, ale i dohodovacieho konania,

hlavnym ucelom spolocenskej reakcie na spachany ¢in nemé byt potrestanie pachaterl’a,
ani jeho prevychova alebo odstrasenie, ale vytvorenie podmienok, aby mohli byt
odstranené nasledky trestnej ¢innosti, ¢im sa tieto institaty (okrem trestného rozkazu a
dohody o vine a treste) stavaji procesnou alternativou k potrestaniu pachatel’a. Suvisi
to 1 so zdsadou humanizmu, ktord zvicSuje vyznam alternativnych trestov k trestu
odnatia slobody a usiluje sa i o reintegraciu pachatel’'ov trestnej ¢innosti do spoloc¢nosti,

ak pachatel’ nehodl4 participovat’ na tomto odstraneni nasledkov (na ndhrade Skody), je
k tomu donuteny stdom,

Skodu spdsobenu poskodenému (obeti) je treba chéapat’ Siroko, ide o ujmu materialnu,
fyzicka, psychicku, stratu spolocenského postavenia, naruSenie socidlnych vézieb,
osobného a rodinného zivota. Trestné pravo tak nechrani len demokratické a humanitné
hodnoty spolo¢nosti, ale i obete trestnej ¢innosti, ¢im im zabezpecuje primerant
satisfakciu,

Statne organy (organy ¢inné v trestnom konani, sud) sa maju v systéme restorativnej
justicie angazovat’ iba vtedy, ked Ccisto vyjednavajuci postup medzi pachatel'om
a obetou nevedie k ciel'u alebo ak spachany trestny €in je takého druhu (zavaznosti), Ze
klasicky trestny proces je nevyhnutny,

obet’ trestného ¢inu nemdze byt nitend na vyjednavanie s pachatelom o spdsobe
arozsahu kompenzacie za sposobent Skodu. Tuto tlohu plni probacny a mediac¢ny
uradnik, ktory otdzku ndhrady Skody moZe konzultovat 1 so splnomocnencom
poskodeného.?*

Hodnotit’, ¢i Slovenska republika zohl'adiiuje koncepciu restorativneho trestania alebo
retributivneho trestania je vzhladom na pomerne kratku dobu ucinnosti rekodifikovanych
trestnych kodexov naroéné. Prave cielom rekodifikacie bola dekriminalizacia, depenalizécia,
odbremenenie trestnych stdov od urcitych pripadov, zjednoduSenie, zhospodarnenie a
zrychlenie trestného konania a tiez ¢o najvicsie zapojenie proba¢nych a media¢nych uradnikov

24 KLATIK, J. 2008. Koncepcia restorativneho trestania a systém alternativneho rieSenia trestnych veci
v Slovenskej republike. Justi¢na revue, 60, 2008, ¢. 1, s. 73 a nasl.
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pri rieSeni trestnych veci mimo systém trestného prava. Slovenské trestné pravo rovnako ako
Vv pripade inych pravnych odvetvi ma svoj vyvoj, ktory udava najmi aplikacnd prax. Ciel
rekodifikacie vSak hovori jednozna¢ne za tato nova koncepciu, o Com sved¢i prijatie dvoch
novych alternativnych trestov a dvoch tzv. odklonov od standardného hlavného pojednavania
umoziujucich nielen rychle, ale aj hospodarne trestné konanie.?®

Zaver

Jednym z vyznamnych ciel'ov navrhu novely zakona ¢. 300/2005 Z. z. Trestného zékona
je teda vyzdvihnit vyznam restorativnych pristupov v trestnom konani, zohl'adnit’ postoj
pachatel’a, ktory prevzal zodpovednost’ za spachany trestny ¢in a spolo¢ne s poskodenym
dospiet’ k vzajomnej dohode na odstraneni ujmy vzniknutej v pri¢innej suvislosti s trestnym
¢inom, o sa premieta do umoznenia skorSiecho podmiene¢ného prepustenia z vykonu trestu
odnatia slobody a prispeje k ispesnejsej reintegracii pachatel’a do spolo¢nosti. V tejto suvislosti
sa normuje poziadavka nahrady Skody ako podmienky pri dohode o vine a treste, doterajsi trest
povinnej prace sa nahradi trestom verejnoprospesnej prace, doplni sa moznost’ ukladat’ peniazny
trest aj popri podmienecnom treste odiiatia slobody, zaviedol by sa kratkodoby trest odnatia
slobody a celkovo sa menia pristupy pri vyuzivani proba¢ného dohl'adu. Ulohou kratkodobého
trestu odnatia slobody je osobnou skusenostou pachatela upozornit, aby sa v budicnosti
vyvaroval protipravneho konania alebo doésledne spolupracoval pri vykone alternativnych
trestov a ulozenych opatreni alebo obmedzeni. P6jde o osobitnli kategériu odsudenych s
miniméalnymi obmedzeniami pohybu a kontroly ich ¢innosti, ako aj zdsahmi do ich prav. Vykon
trestu s dizkou od dvoch tyzdiiov do $tyroch tyzdiiov bude zamerany na individualnu pracu s
odsudenym s osobitnym dorazom na realizéciu pracovnych ¢innosti zabezpecujucich chod
ustavu alebo pracovnych cinnosti v prospech organov verejnej spravy. V pripade trestu s
obligatornou dizkou tri mesiace bude odstideny okrem vykonavania pracovnych &innosti aj
povinne zaradeny do Specializovaného resocializatnému programu zohladiujuceho jeho
osobnost’ a charakter trestnej ¢innosti, co reflektuje poziadavky aplikacnej praxe pri ukladani
ochrannych liec¢eni a detencie. Navrhom novely Trestného zakona by doslo k prehodnoteniu
trestnych sadzieb najmi trestnych ¢inov proti majetku a hospodarskych trestnych ¢inov a
precizovaniu niektorych skutkovych podstat. To sa prejavuje najméd zvacSenim rozsahov a
presahov trestnych sadzieb, ustdlenim hornej trestnej sadzby pri ekonomickej kriminalite na 15
rokov, ¢i individualizaciou trestov a roz$irenim priestoru pre Uvahu stidu a zohl'adfiovanim
zavaznosti skutku a spdsobu, akym bol vykonany pri ukladani trestov (dostatocny rozsah medzi
dolnou a hornou hranicou trestnej sadzby pri treste odnatia slobody). Pri trestnych ¢inoch
korupcie, organizovanej kriminalite a ostatnych trestnych c¢inoch, ktorymi §tat chrani
najzasadnejSie hodnoty, ako su Zivot a zdravie, v§ak ostava zachovany su€asny pravny stav. Pri
tzv. alternativnych trestoch sa zavadza v zaujme vac¢Sej vymozitelnosti dodrziavania tychto
trestov, sankcia za ich nedodrziavanie, ktorou je tzv. ndhradny trest odiiatia slobody, obdobne
ako je to uz v sucasnosti pri penaznom treste. Sucasne sa tym pri treste domaceho vézenia
odstranuju nejednoznacné prepoCty pri premene trestu domaceho védzenia na nepodmienecny
trest odnatia slobody. Sud tak rovno pri ukladani alternativneho trestu, povinnosti a obmedzeni,
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ulozi aj ndhradny trest odnatia slobody. Tym sa zvysuje aj pravna istota odstideného, ktory bude
uz pri jeho odstdeni vediet nésledok nedodrziavania podmienok alternativneho trestu.
Definovali by sa podmienky, ktoré musi odsideny dodrziavat’, aby stid nerozhodol o vykone
nahradného trestu, upravil by sa spdsob a lehoty na rozhodnutie o nariadeni ndhradného trestu
odnatia slobody obdobne ako pri podmienecnom odklade vykonu trestu odnatia slobody,
stanovila by sa moznost’ sidu rozhodnat’ o dodato¢nej dobe najviac tri mesiace na splnenie
povinnosti uloZenej popri treste domaceho vezenia, hoci odsudeny svojim konanim zadal
pri¢inu na nariadenie nahradného trestu odnatia slobody. Kazdopadne by sa novelou
pokracovalo v cieli rekodifikacie a to, Zze sudcovia budi odbremeneni od sucasnej zahlcujuce;j
administrativnej a formalizujucej agendy, ktora je neefektivna, nereaguje na aplikacné
poziadavky na regionalnej a lokalnej urovni. Na zaklade vykonanych zmien sa sucasne posilni
pravomoc sudcu ulozit' trest verejnoprospesnej prace bez predchadzajuceho sthlasu
obvinenému, kde tento druh trestu méze mat’ silnejsi preventivny potencial aj vo forme urcitého
»zahanbenia“. Agenda, ktora bola realizovand sudcom, prejde v upravenej miere nha
probac¢né¢ho a mediacného tradnika, ktory bude spracovavat’ dohody s poskytovate'mi prace,
ur¢i defl nastupu trestu u poskytovatela prace, bude viest' evidenciu praceneschopnosti
odsudenych, resp. prekazky, ktoré boli na strane poskytovatel'a alebo odsudeného, ¢o vo vicsej
miere zabezpedi efektivne vykonavanie trestu verejnoprospesnej prace. Dal§ou zmenou je
moznost’ skratenia doby od ulozenia trestu do doby jeho redlneho vykonu, kde v sucasnosti sa
tento reakény ¢as pohybuje v rozhrani od 40 do 100 dni. Ocakava sa tym, ze uvedené obdobie
sa skrati na 30 dni, ¢ize dosiahne sa aj vyznam samotného trestu v podobe, ktora je efektivna
len v pripadoch, Ze trest sa za¢ne vykonavat’ ¢o v najkratSom obdobi po jeho ulozeni. Novela
predpokladd, Ze sa vypusti povinnost’ sidu vyzadovat’ stihlas pachatela s ulozenim trestu
verejnoprospesnej prace a v ustanoveni sa taktiez v stlade s restorativnymi ciel'mi novely
explicitne vyjadruje, Ze trest verejnoprospesnej prace mozno ulozit’ aj za trestny ¢in, za ktory
zékon v osobitnej Casti ustanovuje trest odnatia slobody s hornou hranicou trestnej sadzby
nepresahujicou Sest’ rokov. Znovuzaclenenie do spolo¢nosti je ddlezitym cielom trestov
nespojenych s odnatim slobody, pri¢om plati, Ze uloZené alternativne tresty alebo opatrenia
musia mat’ pre pachatel'a ¢o najvacsi zmysel, a mali by prispievat’ k osobnému a socidlnemu
rozvoju pachatela. Tresty nespojené s odnatim slobody sa ukladaju a vykonavaju so snahou
rozvijat’ pachatelov zmysel pre zodpovednost’ voci spolo¢nosti a osobitne voci obeti. Trest
verejnoprospesnej prace moze byt ulozeny, len ak st zndme podmienky alebo povinnosti, ktoré
s nim moZu byt’ spojené, a ze pachatel je pripraveny spolupracovat’ a splnit’ tieto podmienky
alebo povinnosti. VSetky podmienky alebo povinnosti, ktoré musi pachatel’ dodrzat’, by mali
byt ur€ené s prihliadnutim na jeho rizikové faktory, ktoré vychadzaji z jeho individudlnych
potrieb, a ktoré maji vyznam pre ich vykonanie. Trest verejnoprospeSnej prace by mal byt
ukladany pachatel'om, pre ktorych majt takéto tresty vychovny vyznam, tzn. ak st vopred
minimalizované rizikd. Takyto trest nema byt ukladany pachatelovi, u ktorého sa da
predpokladat’, Zze vykonu trestu verejnoprospesnej prace sa bude vyhybat alebo nebude
poskytovat’ potrebnu spolupracu.? Nielen tieto, aj aj d’alSie zmeny st v sti¢asnosti nevyhnutné
pri novele Trestného zdkona, ale aj Trestného poriadku, zakona o proba¢nych a media¢nych
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uradnikoch, zdkona o vykone trestu odnatia slobody, ked’Ze priamo reaguju na potreby
aplikac¢nej praxe.
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